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THE DOCTRINE OF PUBLIC POLICY AS AP- 
PLIED TO OWNERSHIP OF REAL ESTATE 
BY FOREIGN CORPORATIONS. 


STATE may, by legislative enactment, directly and expressly 
prohibit a foreign corporation from taking or holding land 
within its borders. But, in the absence of such an enactment, is 


it for the courts to lay down a prohibitory rule, — and, if so, under 
what circumstances ? 


Little is to be found upon this subject in the text-books, and 
the number of cases in which it has been considered is quite lim- 
ited. Yet the question is of great practical importance, when 
boundary lines must be looked to, in passing on the right of a 
corporation to purchase or become the devisee of lands. 

It is elementary that a corporation of one State may not exer- 
cise its powers in another State, without the express or implied 
consent of the latter, and that thg right to hold and the mode of 
acquiring title to land depends upon the local law of the territorial 
sovereignty; but under what conditions may the courts, speaking 
for the State, withhold the requisite consent, and what are the 
guiding rules under which the local law is to be determined in the 
case stated ? 

In Bank of Augusta v. Earle, Chief-Justice Taney quotes with 
approval the proposition laid down in Story’s “ Conflict of Laws,” 





1 13 Peters, 519. 
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that “in the absence of any positive rule affirming or denying or 
restraining the operation of foreign laws, courts of justice presume 
the tacit adoption of them by their own government, unless they 
are repugnant to its policy, or prejudicial to its interests.” He 
then goes on to say, that “ whenever a State sufficiently indicates 
that contracts which derive their validity from its comity are re- 


pugnant to its policy, or are considered injurious to its interests, . 


the presumption in favor of its adoption can no longer be made.” 

In the Girard Will Case, Mr. Justice Story observes that, in 
seeking to discover the public policy of a State, the court is lim- 
ited to what “its constitution and laws and judicial decisions make 
known to us.” 

In a case? involving the legality of a certain devise of real estate 
to a foreign corporation, Mr. Justice Harlan states the law thus: 
“Tn harmony with the general rule of comity obtaining among the 
States composing the Union, the presumption should be indulged 
that a corporation of one State, not forbidden by the law of its 
being, may exercise within any other State the general powers 
conferred by its own charter, unless it is prohibited from so doing 
either in the direct enactments of the latter State, or by its public 
policy to be deduced from the general course of legislation, or from 
the settled adjudications of its higher courts.” 

The authorities thus quoted are sufficient to show that, notwith- 
standing the absence of a direct prohibitory statute, the courts of 
a State may deny the power of a foreign corporation to take and 
hold real estate within its limits, although authorized thereto by 
the law,of its creation, but that the right to do so depends entirely 
upon the public policy of the State on the subject, which the 
courts are to ascertain from the proper sources, and not them- 
selves to inaugurate. The statement that the policy of a State on 
any given subject is to be sought in its judicial decisions, as well 
as in its statutes, obviously doeg not imply that the judicial tribu- 
nals of a State may originate such policy; coming from a Federal 
court, it means merely that when a judicial definition of State pol- 
icy, based upon a construction of constitutional or statutory pro- 
visions, has been made by the local court, it will be accepted and 
followed by the Federal court in cases to which such provisions 
apply. 

The public policy of the State to be sought and applied is not 





1 2 Howard, 127. 2 Christian Union v. Yount, ror U. S. 352. 
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that public policy defined to be the principle of law which holds 
that no subject or citizen can lawfully do that which is injurious to 
the public or against the public good,! —a principle, the application 
of which has not infrequently led to judicial legislation, and which, 
it has been said, “is never argued at all but when other points fail.” 
Apply this rule to the subject in hand, and the result will depend 
upon what, as a matter of sound policy, a given court thinks the law 
ought to be, and not upon what the law actually is? Instances are 
not wanting in which courts have inclined to believe they might 
properly do this. For example, Mr. Justice Christiancy, of the 
Supreme Court of Michigan, enumerates certain consequences 
which he thought might result from permitting foreign corpo- 
rations to acquire real property in that State: — 

“1, The danger of their becoming speculators in lands to large 
amounts, keeping them unimproved, or introducing a system of 
tenancies in which the tenants would be in a great measure de- 
pendent upon such corporation. 

“2. The holding of such lands for a long period of time, as they 
pass by perpetual succession without any change or break by death, 
as in the case of natural persons. 

“3. The influence which wealthy corporations holding large 
bodies of land in the State might exercise upon the legislature.” 





1 Lord Brougham in the Bridgewater Will Case, 4 H. L. Cases, 1. 

2 Two amusing instances of the extent to which judges have permitted their views of 
what is contrary to public policy, or the public good, to influence their judgment, may be 
cited. In King v. Waddington, 1 East, 143, the defendant was sentenced to fine and 
imprisonment for contracting for one fifth of the hop product of two counties, as a specu- 
lation, with the view to raise the price by telling sellers that hops were too cheap, and 
planters that the price was too low. It was held that this was against public policy, and 
Grose, J., in delivering the opinion of the court, said: “It would be a precedent of most 
awful moment for this court to declare that hops, which are an article of merchandise, 
and which we are compelled to use for the preservation of the common beverage of the 
people of this country, are not an article the price of which it is a crime by undue means 
to enhance.” 

In Locke’s Appeal, 72 Penn. 491, the court, by a majority opinion, sustained the 
constitutionality of a local option liquor law. Mr. Justice Read, in the course of a dis- 
senting opinion, expressed himself as follows: “ The question of license or no license is 
to be submitted to the citizens of Philadelphia at the general election in October, and if 
the vote is against license, then the city will be under a prohibitory liquor law during the 
whole Centennial celebration to which we have invited the whole country. On the 4th 
July, 1776, every patriot drank to the independence of the thirteen States ; shall it be that 
on the 4th July, 1876, all we can lawfully offer to our guests on this great anniversary will 
be a glass of Schuylkill water, seasoned with a lump of Knickerbocker ice? I believe in 
moral suasion as the true means of advancing the temperance cause ; but I do not believe 
in a prohibitory law which would reduce us to the condition of Boston.” 

8 Thompson v. Waters, 25 Mich. 214. 
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He then goes on to say: “ They are all very proper considera- 
tions for a constitutional convention in framing the fundamental 
law, and for the people in adopting it, as well as for the legislature, 
who, in all matters not fixed by the Constitution, are properly 
vested with the power of determining the public policy; and ina 
case where it should very clearly appear to the court, from the 
- amount of the lands purchased, or the purposes for which they 
were purchased, or other circumstances, that the dangers men- 
tioned were seriously to be apprehended, it may be that the court 
would be authorized, without any legislative prohibition to that 
end, to refuse to recognize the law of the State creating the corpo- 
rations, or so much of it as had undertaken to confer the right of 
holding such lands.” 

No case, however, it is believed, can be found in which a court 
of last resort has denied the right of a foreign corporation to hold 
real estate, as against public policy, solely because in the opinion 
of the court the exercise of such a right would be injurious to the 
public, or prejudicial to the interests of the State. On the other 
hand, whenever the question has been directly presented, the au- 
thority to make a decision on such a ground has been disclaimed. 


Thus, in an early New Hampshire case,! it was objected that a° 


banking corporation established in Massachusetts had no right to 
hold and convey real estate in New Hampshire. The court, in 
overruling the objection, said: “If any evil is to be apprehended in 
this respect, the remedy for the correction of it lies not with us.” 
And in an Ohio case,? the Chief Justice of that State said: “ There 
is nothing in the legislation of this State to limit the general ca- 
pacity of the Bible Society to take by devise real estate in Ohio. 
There are no statutes of mortmain in this State. For myself, I 
heartily wish there were. But we must declare the law as we 
believe it to be.” 

In recognition of the danger that courts in applying the doc- 
trine of public policy may act legislatively, and not judicially, the 
modern decisions, while maintaining it to be the duty of the courts 
to keep in sight the public good, set bounds to the domain within 
which this duty is to be exercised. It would seem that outside of 
certain well-defined classes of acts which under the common law 
are contrary to public policy, —as, for example, contracts in re- 





1 Lumbard z. Aldrich, 8 N. H. 31. 
2 American Bible Society v. Marshall, 15 Ohio St. 537, 544. 
8 Anson on Contracts (6th ed.), 192. 
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straint of trade, injurious to the public service, to prevent the 
course of justice, or contrary to good morals, —the public policy 
which the courts are justified in invoking is that only which is 
clearly manifested by the legislation or fundamental law of the 
State. The buying and selling or holding of real estate by a for- 
eign corporation does not fall within any of the classes of acts 
referred to. Accordingly, if it is forbidden by the public policy of 
a State, that policy must have been established by the law-making 
power of the State. It does not originate in the judicial tribunals. 
It is drawn solely from the constitution and statutes, and it is 
only by reference to their general scope that it is discovered and 
announced by the courts. It is the policy of the legislative, not 
of the judicial, department of the government. In the language of 
the New York Court of Appeals: ‘ The rules of comity are sub- 
ject to local modification only by the law-making power; until so 
modified, they have the controlling force of legal obligation. The 
franchises and immunities which they secure it is the duty of the 
courts to respect until the sovereign sees fit todeny them.”! This 
proposition, of course, is subject to the condition that the business 
to be transacted is such as a natural non-resident person might 
lawfully transact in the State. 

In the absence, therefore, of a prohibitory law, or of legislative 
or constitutional provisions from which a settled policy to the con- 
trary may fairly be deduced, the courts should be bound by the law 
of comity, and recognize the right of a foreign corporation, author- 
ized thereto by the law of its creation, to acquire and hold lands 
within the State. 

The modern attitude of legislatures and courts toward foreign 
corporations is such that there is little occasion to consider the 
public policy of a State in the matter of lands acquired by corpo- 
rations of another State, to be held merely as incidental to the 
carrying on of a legitimate business, — as, for example, real estate 
devoted by the corporation to the purposes of a railroad or manu- 
facturing industry, or used as a warehouse or store in the carrying 
on of the corporate business. The subject assumes importance 
only in connection with corporate ownership of lands held purely 
as a direct source of pecuniary gain or income, as in the case of 
land companies, and religious, educational, and charitable institu- 





1 Merrick v. Santvoord, 34 N. Y. 208. See also Hollis v. Drew Seminary, 95 N. Y. 
166; Band vw. Poole, 12 N. Y. 495; Lancaster v. A. I. Co., 140 N. Y. 576, 592. 
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tions holding real estate for the revenue to be derived therefrom. 
Without doubt it would not contravene the policy of any State if a 
manufacturing corporation should acquire real estate therein, to 
be used as a factory in the prosecution of the corporate enterprise, 
or if a foreign mercantile corporation should purchase a building 
in which to display and vend its goods. But in the case of land 
companies, whose sole purpose is to deal in lands, and corporations 
having the power to take real estate to hold as they hold stocks 
and bonds, merely for the resulting gain or income, a different 
question is presented. In some States, an apprehension that the 
recognition of the powers of such corporations might lead to 
monopolies in agricultural or mining lands, and discourage or 
prevent their settlement or development, or tend to establish 
landlordism, has manifested itself in legislation from which a 
policy hostile to the acquisition of real estate by such corporations 
might be deduced.! 

In some States, the spirit of the ancient mortmain laws of Eng- 
land has been invoked to influence legislation in this matter? In 
other States, a liberal policy, which imposes no restriction, has 
been adopted. 

It seems to be settled that the policy of a state upon this sub- 
ject, if it is to be applied by the courts, must appear affirmatively. 
It is not to be inferred from the mere absence of legislation. As 





1 It is said that twenty million acres of land in the United States are owned in Eng- 
land and Scotland. A syndicate composed of foreign capitalists, and known as the 
Texas Land Union, is reported to own whole counties in Texas, and to have thousands 
of persons as tenants. It has been shown, however, in a recent article, by Mr. J. R. 
Dodge, the statistician, that much has been said of the tendency to land monopoly and 
landlordism which the facts do not warrant. A comparison of results of the tenth and 
eleventh censuses shows that in 1890 of the farms of the country 71.63 per cent were 
cultivated by the owner, against 74.42 per cent in 1880; and the increase in farms rented 
during the ten years succeeding the census of 1880 was only 1.92 per cent of all. This 
increase is accounted for to quite an extent by natural causes. For example, in the South, 
the increase of tenant farming is largely due to free labor, the division of plantations, and 
share rental to freedmen, —- a change more nominal than real, as the planter is quite as 
much a partner as a landlord, having often to furnish horses and implements, seed and 
food as well as land. In the West it appears that the proportions of persons owning 
the farms they cultivate have increased,—a tendency directly away from assumed 
monopoly. 

2 In 1883, a bill passed by the Massachusetts Legislature, allowing the Somerville 
Wharf and Improvement Company two years further in which to organize as a corpora- 
tion, was vetoed by Governor Butler, who stated as “ the great and controlling objection 
to the bill, that it gives to the corporation the right to hold land in perpetuity, and to act 
for no other purposes whatever. This land, in the language of the books, would be held 
in mortmain, or by the dead hand.” 
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put by Mr. Justice Field,! “if the policy of the State does not per- 
mit the business of the foreign corporation in its limits, or allow 
the corporation to acquire or hold real property, it must be ex- 
pressed in some affirmative way; it cannot be inferred from the 
fact that its legislature has made no provision for the formation 
of similar corporations, or allows corporations, to be formed only 
by general law. ” 

The question presented in the case, from which this quotation 
is made, was as to the right of a Pennsylvania land company to 
acquire and hold lands in the Territory of Colorado. By the Act 
of Congress then in force, the legislatures of the several Territo- 
ries in the country were prohibited from granting private charters, 
and were only authorized to create by general law corporations for 
mining, manufacturing, and other industrial pursuits. The con- 
tention was that Congress intended to prevent the creation of 
corporations like this one of Pennsylvania, as the extensive powers 
granted to it tended to monopolize landed estates for purposes of 
speculation, and thereby injure the agricultural, mining, and man- 
ufacturing interests of the country; and if a domestic corporation 
could not be created with such powers for reasons of public pciicy, 
a foreign corporation could not for like reasons be permitted to 
exercise them in the Territory. The court disposed of this con- 
tention by holding that such a policy was not deducible from the 
legislation upon the subject, and referred to the fact that telegraph 
companies did business in the Territories before any law was passed 
there authorizing the formation of such companies.” 

There may, however, be some circumstance in connection with 
the absence of legislation in a State authorizing the formation of 





1 Cowell v. Springs Co., 100 U. S. 55, 

2 An instance may be cited where a failure to appreciate or apply the doctrine of this 
case led to an erroneous conclusion. Revised Statutes of Illinois, 1874, ch. 32, § 25, 
provides that foreign corporations doing business in the State shall be subject to all the 
liabilities, restrictions and duties that are or may be imposed upon corporations of like 
character organized under the laws of the State, and shall have no other orgreater powers. 
In United States Mortgage Co. v. Gross, 93 III. 483, it was held that § 1 of the chapter 
in question, setting forth that “corporations may be formed in the manner provided in this 
act for any lawful purpose except banking, insurance, real estate brokerage, the operation 
of railroads and the business of loaning money;” taken in connection with § 26 of 
the statute and the rule against perpetuities, operates to exclude foreign corpora- 
tions from loaning money in the State. This decision was overruled in Stevens v. Pratt, 
Tor III. 206, the obvious fact being recognized that the language used in § 1, “ Corpora- 
tions may be formed in the manner provided in this act, for any lawful purpose,” etc., 
does not exclude corporations formed under some other act. 
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corporations to transact a particular business which clearly indi- 
cates a legislative policy to prevent foreign corporations from 
transacting the business in question in the State. Thus, in the 
Texas case of Empire Mills v. Allston Grocery Company,’ the 
defendants, who were citizens of Texas, had formed a corporate 
organization under a general law of the State of Iowa for the pur- 
pose of carrying on a mercantile business in the State of Texas. 
The constitution of Texas prohibits the creation of private corpo- 
rations except under general laws. By an act of the legislature 
provision was made for the creation and operation of mercantile 
companies. This provision was subsequently repealed. The re- 
peal, it was held, was a denial of the right to form, and a prohibi- 
tion of the operation of such corporations in Texas. The Statute 
granted the privilege and then revoked it, thereby superseding the 
rule of comity. The court accordingly refused to recognize the 
legality of the corporation, and the defendants were held liable as 
partners to the plaintiff. 

The question of the public policy of a State in the matter of the 
holding of lands for speculation or revenue by a foreign corpora- 
tion has been directly presented and decided in Illinois, New York, 
New Hampshire and Ohio? 

In the case of Carroll v. East St. Louis,’ a Connecticut land 
company had purchased real estate in Illinois, which it subse- 
quently sold and conveyed to the city of East St. Louis. The 
plaintiff, who claimed under the grantor of the land company, 
brought a suit of ejectment against the city, contending that it 
was against the public policy of the State of Illinois to permit a 
foreign corporation, created for the sole purpose of buying and 
selling lands, to take title to land in Illinois. At the outset of the 
discussion the court properly limited itself to a consideration of 
the legislation applicable to the subject. “In this investigation,” 
the court said, “it must be remembered that the law-making power 
of the State, where the authority is proposed to be exercised, is 
alone invested with the authority, and must determine its public 
policy. With this power the courts have not been intrusted. It is 
for them to ascertain and apply the law and the legislative policy, 
and not to inaugurate it. The public policy of the State may be 





1 15 S. W. Reporter, 200, 505. 

2 Lumbard z. Aldrich, 8 N. H. 31; American Bible Society v. Marshall, 15 Ohio St. 
537; supra, p. 94; N. H. Land Co. v. Tilton, 19 Fed. Rep. 73. 

8 67 Ill. 568. 
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ascertained by reference to the general course of legislation, either 
by prohibitory or enabling acts, or by its general course of legisla- 
tion upon a given subject.” It appeared by reference to the gen- 
eral laws authorizing the formation of corporations for various 
purposes, as well as from many special laws, that the legislature 
has restricted the power of corporations organized thereunder to 
hold real estate, either to a specified amount in value or in quan- 
tity, or to such as might be necessary to carry on the business for 
which they were chartered; and in some cases, where corporations 
had been authorized to receive donations of lands, it was provided 
that they should sell the same in three, five, seven, or ten years at 
the most. The court came to the conclusion that these restric- 
tions unmistakably showed a settled policy, on the part of the 
legislature, that no means should be possessed by corporations, 
whether as the primary or auxiliary purpose of their creation, to 
hold lands in perpetuity. It was said that the legislature had 
in other modes, and on many occasions, — as, for example, in 
abolishing entails, — manifested a determination that perpetuities 
in real estate should not exist in the State. It was accordingly 
held that it was against the policy of the State to permit a foreign 
land company to purchase lands in Illinois, because it might hold 
such lands in perpetuity. 

The soundness of this conclusion may well be doubted. It may 
fairly be asserted that the restrictions upon corporate ownership of 
real estate imposed by the legislature, in place of indicating the 
policy inferred by the court, were intended merely to confine cor- 
porations to the purposes of their incorporation, and to secure a 
prudent management of their funds, by forbidding them to invest 
in real estate except within certain defined limits. The restriction 
of the right to acquire real estate contained in the National Bank- 
ing Act is so interpreted. In referring to similar restrictions in 
the charter of a State bank, Chancellor Kent speaks of them as 


“only meant to prohibit the banking company from vesting their 
capital in real property, and engaging in land speculations.”* In — 





1 Nore. — In pursuance of this supposed policy, the same court has held that a for- 
eign trust company could not be a trustee of real estate in Illinois. U.S. Trust Co. z. 
Lee, 73 Ill. 142. 

It also held void a devise to a foreign Bible society, on the rule adopted in Carroll z. 
East St. Louis ; Starkweather v. American Bible Society, 72 Ill. 50; but in a subse- 
quent case a similar devise to a Wisconsin corporation was sustained. Female Academy 
v. Sullivan, 116 Ill. 375. 

2 Silver Lake Bank v. North, 4 Johns. Ch. 370. 
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the well-known case of Lathrop v. Commercial Bank, the court, 
speaking of the fact that most acts of incorporation in Kentucky 
concede a special authority to purchase land for specified purposes, 
say: ‘‘ That course of legislation has arisen either from a prevail- 
ing opinion that statutory corporations in this country shall pos- 
sess no other powers than those expressly granted, or from a 
prudential determination to limit and define their rights and ca- 
pacities with precision, and especially in relation to the purchase 
of real estate.” Beyond this, mere ownership by a corporation of 
real estate in fee is not within the rule against perpetuities. 

Still, it may be urged that, admitting technically such ownership 
does not create a perpetuity, nevertheless it is a fair inference that 
the State imposed upon her corporations the restrictions referred 
to in order that land might not, except in certain specified cases, 
be held in mortmain by an immortal being. The answer to this 
would seem to be that it is not reasonable to draw such an infer- 
ence, because there is no necessity for the adoption of the mort- 
main policy or laws in this country. Land with us has not the 
privileges which were attached to it in feudal times in the country 
where the mortmain laws originated; and the reserved power of 
the State to alter or repeal corporate charters is ample to ensure 
any needed regulation or control of corporate ownership of real 
estate. 

In Christian Union v. Yount,? the question was as to the validity 
of a devise of real estate in Illinois to a missionary society incor 
porated under the laws of New York. Carroll v. East St. Louis was 
quoted as authority for the broad contention that foreign corpora- 
tions were prohibited by the settled policy of the State of Illinois 
from taking, purchasing, or holding lands within its limits. The 
court, however, held that the decision in this case did not conclude 
the point involved in the case before it, inasmuch as it appeared 
that, under the general laws of Illinois, domestic missionary corpo- 
rations had power to take and hold real estate; and it was decided 
that the existence of a public policy forbidding a foreign missionary 
corporation to take or hold real estate in Illinois could not be in- 
ferred from the general course of legislation or judicial decisions in 
that State. 

Upon the same ground, it was held in the recent case of Taylor 





18 Dana (Ky.), 114. 
2 ror U. S. 352. 
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v. Alliance Trust Company,! that a foreign corporation may hold 
real estate in Mississippi. Under the Statutes of this State, 
domestic corporations are, with a few exceptions, authorized to 
hold real property to any amount. “It is idle,” say the Court, “to 
talk of the existence of a public policy against ownership of lands 
by corporations, in the light of this legislation. No distinction is 
made between foreign and domestic corporations.” 

In Lancaster v. Amsterdam Improvement Company,? the New 
York Court of Appeals, reversing the decision of the General Term, 
held that under the laws of New York, a foreign corporation formed 
to deal in the purchase and sale of real estate, can transact its cor- 
porate business in that State. The opinion of the General Term 
went upon the ground, in substance, that the right of the corpora- 
tion to acquire, hold and convey land within the State was to be 
determined by reference to two general statutes, which were taken 
to be the only statutes recognizing the right of foreign corpora- 
tions to take and hold real property in the State, and by reference 
also to certain special legislation. The first statute, passed in 1877, 
authorized a foreign corporation to purchase at a sale under the 
foreclosure of a mortgage or under a judgment held by it, to hold 
the land purchased for rot exceeding five years, and to convey it. 
The second, passed in 1887, authorized a foreign corporation doing 
business in the State to acquire such real property as might be nec- 
essary for its corporate purposes in the transaction of its corporate 
business in the State. The last statute, it was thought, was not 
broad enough to authorize a foreign corporation to take, hold and 
convey real estate as a business and for the purpose of speculation ; 
and the first statute was deemed to negative the idea that a foreign 
corporation has such power. No authority being conferred by the 
general laws on the subject, it was inferred from numerous special 
acts of the legislature, authorizing certain foreign corporations to 
acquire lands by purchase or devise, to be the policy of the State 
not to permit such corporations to take, hold and convey lands in 
the State, without being specially authorized to doso. It was said, 
arguendo, that domestic corporations formed for purchasing, hold- 
ing, improving and conveying real estate are limited in the amount 
which they may hold to $1,000,000, unless the corporation is organ- 
ized for the purpose of erecting in a city a building to be rented 





1 15 Southern Reporter, 121. See also, Reorganized Church, &c. v. Church of 
Jesus Christ, 60 Fed. Rep. 937. 
2 140 N. Y. 576. 
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for offices and stores; but if foreign corporations may legally 
acquire, hold and convey land in the State at pleasure, there is no 
limitation upon the amount which they may acquire and convey, 
except their ability to purchase and pay for land. 

The Appellate Court declared that it was “not confined to any 
such narrow ground as a construction of the particular acts referred 
to, and that in its judgment the learned General Term justices, if 
they had not overlooked, had failed to give due weight and signifi- 
cance to other provisions upon the statute books. A general law 
passed in 1892 accords to all foreign stock corporations the same 
right to transact their business in the State as domestic corporations 
have, if it be one which the latter may also lawfully transact, and pro- 
vided there has been compliance with certain stated requirements.! 
Another general law provides for the formation of domestic cor- 
porations to carry on “any lawful business.” Dealing in the pur- 
chase and sale of lands is held to be a lawful business. While the 
Statute of 1877 contains a limitation upon the right of foreign cor- 
porations to hold real property, with respect to time, the subsequent 
act of 1887 is in the direction of removing such or any limitation, 
and, finally, the Statute of 1892 allows all foreign corporations to do 
business in the State, upon compliance with conditions named, and 
places them upon a similar footing with domestic corporations as to 


the transaction of corporate business. The special legislation which 
has been procured by foreign corporations does not, it is held, indi- 
cate any policy of the State in the matter. If special enabling acts 
have been procured, in particular cases, the Court say, they do 
not necessarily disprove the general right. Prudence and cautious 





1 The material part of the law of 1892 is as follows: 

No foreign stock corporation other than a monied corporation shall do business in this 
State without having first procured from the Secretary of State a certificate that it has 
complied with all the requirements of law to authorize it to do business in this State, 
and that the business of the corporation to be carried on in this State is such as may 
lawfully be carried on by a corporation incorporated under the laws of this State for such 
or similar purposes. . .. The Secretary of State shall deliver such certificate to every such 
corporation so complying with the requirements of law. . . . No foreign stock corporation 
doing business in this State without such certificate shall maintain any action upon any 
contract made by it in this State until it shall have procured such certificate. Before 
granting such certificate the Secretary of State shall require every such foreign corpora™ 
tion to file in his office a sworn copy of its charter or certificate of incorporation, and a 
statement under its corporate seal, particularly setting forth the business or objects of 
the corporation which it is engaged in carrying on, or which it proposes to carry on, 
within the State, and a place within the State which is to be its principal place of busi- 
ness, and designating a person upon whom process against the corporation may be 
served within the State. The person so designated must have an office, &c. 
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counsels may have dictated their procurement. To the suggestion 
that if foreign corporations may legally acquire and convey land in 
the State at pleasure, there is no limitation upon the amount which 
they may hold, it is answered that it is always within the power of 
the legislature to interfere and to regulate, if, by the magnitude of 
the business, the public interests are affected and seem unduly 
threatened. The case, it is held, does not fall within those which 
the courts have decided to be against public policy; the business is 
not immoral in itself, and it is not prohibited by legislation. 

The legislation under which this case was decided is quite similar 
to that existing in some of the States, where as yet no judicial 
definition of State policy on the subject under discussion has been 
made; and if the occasion shall arise there for obtaining such a 
definition, the opinion of the New York Court will doubtless carry 
much weight. 

The enlightened manner in which this court from its earliest 
history has dealt with questions involving corporate rights and 
privileges has been an important factor in the maintenance and 
growth of the commercial supremacy of a great State. Seventy-five 
years ago, Chancellor Kent said, when the standing of a foreign 
corporation in the Equity Court of New York was questioned, 
“ This court ought to be as freely open to such suitors as a court of 
law, and it would be most unreasonable and unjust to deny them 
that privilege. They might well exclaim: 


‘Quod genus hoc hominum?... 
. . - hospitio prohibemur arenz.’” 


Not only has the day gone by when foreign corporations, merely 
as such, may properly be looked upon with suspicion, but at the 
present time, the assimilation of real to personal property, for all the 
purposes of commerce, is such that the necessity for restraining 
laws has to a very great extent ceased. Judicial construction of 
legislation upon this subject should therefore be along broad and 
liberal lines, and not narrowed by the notion that foreign corpora- 
tions “ carry a black flag,” or influenced by the ancient learning of 
English statutes inapplicable to our situation, and never adopted as 
a part of the law of our land. 

In conclusion, it may be well to call attention to a question 
which might in some contingencies be of great practical impor- 
tance to a corporation compelled to defend its title to lands in a 





1 Silver Lake Bank v. North, 4 Johns. Ch. 370 
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State against an attack based on the contention that the public 
policy of the State forbade the corporation to take or hold the 
lands in question. In such a controversy, the right to choose the 
forum might be decisive of the case. Under the provisions of 
the Act of Congress declaring that the laws of the several States, 
except when the Constitution, treaties, or statutes of the United 
States otherwise require, shall be regarded as rules of decision in 
trials at common law in the courts of the United States in cases 
where they apply, the construction given to a State statute by 
the highest judicial tribunal of such State is generally followed 
without question by the Federal courts in deciding matters to 
which the local statute is applicable. If a foreign corporation 
should acquire real property in a State after the court of last 
resort in that State had clearly declared the public policy of the 
State to be opposed to the acquisition of real estate by such a 
corporation, a Federal court would, if the case should be presented 
to it, accept the rule of policy announced by the State court as a 
part of the legislation of the State upon the subject. But suppose 
the decision of the State court is made after the corporation has 
acquired lands in the State, and the question of the title of the 
corporation is then litigated in a Federal court by original suit 
therein, or by removal of the cause from the State court; is the 
Federal court bound to accept and follow the construction of the 
statutes in question adopted by the local court? 

On this point, Mr. Justice Harlan, in Christian Union v. Yount, 
supra, said, after alluding to the general rule: “ But how far the 
Federal courts, in the ascertainment and enforcement of property 
rights depended upon the statute law, or the public policy of a 
State, are bound by the decisions of a State court, rendered after 
such rights were acquired or became vested, is a different ques- 
tion, and one of the gravest importance.” The rule upon this 
subject he did not discuss, because the local decisions upon which 
counsel relied did not in the view of the court conclude the precise 
point involved in the case. 

In a later case,! however, the rule is stated to be that “where 
contracts and transactions have been entered into, and rights have 
accrued thereon, when there has been no decision of the State tri- 
bunals, the Federal courts properly claim the right to adopt their 
own interpretation of the law applicable to the case, although a 





1 Burgess v. Seligman, 107 U. S. 20, 23. 
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different interpretation may be adopted by the State courts after 
such rights have accrued.” It is said that “as the very object of 
giving to the national courts jurisdiction to administer the laws of 
the States in controversies between citizens of different States was 
to institute independent tribunals which it might be supposed 
would be unaffected by local prejudices and sectional views, it 
would be a dereliction of their duty not to exercise an independent 
judgment in cases not foreclosed by previous adjudication.” 
Arthur M. Alger. 


TAUNTON, Mass. 








HARVARD LAW REVIEW. 


THE RISK OF LOSS AFTER AN EXECUTORY 
CONTRACT OF SALE IN THE 
COMMON LAW. 


[I* the English and American law of sales of personal property 
there is curiously little discussion in regard to the risk of 
property before transfer of title. It was assumed without dis- 
cussion that the maxim res perit domino was of universal applica- 
tion,! and this bare assertion has sufficed to fix the law.? In the 
absence of agreement to the contrary, the risk is with the seller, 
though the property be identified, till the moment when title is 
transferred. If the property is destroyed or injured before that 
time, the buyer cannot be compelled to pay the price,® and if he 
has paid the price in advance, it may be recovered.‘ It is well un- 
derstood, however, that the parties may, by special agreement, fix 





1 It is curious that this maxim of the Roman law should be quoted in our law 
chiefly in a class of cases to which it did not apply in the Roman law. 

2 In Noy’s Maxims, c. xlii. it is said: “If I sell my horse for money, I may keep 
him until I am paid, but I cannot have an action of debt until he be delivered, yet the 
property of the horse is by the bargain in the bargainee or buyer; . . . and if the horse 
die in my stable between the bargain and the delivery, I may have an action of debt for 
my money, decause by the bargain the property was in the buyer.” It will be observed 
that the case here supposed is a sale with a lien for the price. As the dependency of 
mutual promises in any executory bilateral contract was little understood before the 
present century, and the question whether impossibility is so far an excuse for non-per- 
formance of a dependent promise, that the counter promise must nevertheless be per- 
formed, has been settled still more recently, it is obvious that only modern decisions 
have much value in this discussion. In Rugg v. Minett, 11 East, 210, it was taken for 
granted that risk attends title, and the only discussion related to the question whether 
title had in fact passed. So clear is the law that it is hardly formally stated by so acute 
a writer as Benjamin. The only statement he makes is a casual one, without citation 
of authorities, in § 308. 

8 Calcutta Co. v. De Mattos, 32 L. J. Q. B. 322, 335; Tillson v. United States, 129 
U. S. 101; Hays v. Pittsburgh Packet Co., 33 Fed. Rep. 552; Jones wv. Pearce, 25 
Ark. 545; Crawford v. Smith, 7 Dana, 59; Brown zw. Childs, 2 Duv. 314; Lingham v. 
Eggleston, 27 Mich. 324; Hahn w. Fredericks, 30 Mich. 223; Wilkinson v. Holiday, 33 
Mich. 386; Slade v. Lee, 94 Mich. 127; Drews v. Ann River Logging Co., 53 Minn. 
199; Fairbanks v. Richardson Drug Co., 42 Mo. App. 262; Towne zw. Davis (N. H.), 22 
At. Rep. 450; Terry v. Wheeler, 25 N. Y. 520; Kein v. Tupper, 52 N. Y. 550. 

4 Logan vw. Le Mesurier, 6 Moo. P. C. 116; Stone v. Waite, 88 Ala. 599; Joyce v. 
Adams, 8 N. Y. 291; Williams v. Allen, 10 Humph. 337. The citations in this and the 
preceding note might easily be increased. 
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the transfer of the risk at a different time from the moment when 
the title passes. 

Thus far it has been assumed that the buyer was not in default 
at the time of the accident. Ifthe buyer was in default, the seller 
has several remedies against him. He is generally allowed to 
treat the goods as the buyer’s, and sue for the price, or he may 
retain the goods and sue for damages for breach of the contract. 
If he takes the first course, he becomes a bailee, and if a loss 
occurs without his fault the buyer must bear the loss; if the latter 
course, the loss falls on the seller. If the seller has not indicated 
which course he intends to pursue, the loss would probably fall on 
him, since the former remedy is the more unusual, and it would not 
be assumed that the seller was holding the property for the benefit 
of the buyer unless he had indicated it in some way.” 

The law in regard to risk in sales of personal property is thus 
generally settled, and though without discussion, yet probably cor- 
rectly and in accordance with the intention of the parties. There 
are a few cases, however, where there is a conflict of decision. Sup- 
pose the seller delivers the property to the buyer with the agree- 
ment that the seller shall retain title until the price is paid, — the 
ordinary case of conditional sale, — and before the time for pay- 
ment the property is destroyed. This sort of transaction has be- 
come very common of late years, and not infrequently the buyer 
gives a promissory note containing the statement that the note is 
given for a specified chattel, the title of which is to remain in the 
seller until the note is paid. Should the loss fall on the seller 
because he holds the legal title? 8 





1 Inglis v. Stock, to App. Cas, 263; Martineau v. Kitching, L. R. 7 Q. B. 436; 
Castle v. Playford, L. R. 5 Ex. 165; 7 ib. 98; Alexander v, Gardner, 1 Bing. N. C. 671; 
Fragano v. Long, 4 B. & C. 219. 

2 See Neal v. Shewalter, 5 Ind. App. 147, where the loss was thrown on the sellers 
because they “did not place themselves in the position of bailees for the ’’ purchasers. 

8 In Top uv. White, 12 Heisk. 165, this question arose in regard to slaves which had 
been delivered with an estate under a contract of sale, but the title had been retained. 
Before the contract was fulfilled the slaves were emancipated. It was held that the 
purchaser must pay the price, the court saying (at p. 190): “In the application of the 
maxim, property perishes to the owner, I understand by the owner not the party who 
has the naked legal title, but the party who is the beneficial equitable owner.” So 
makers of promissory notes such as those described have been held liable, though 
the property which has the consideration of the note perished before its maturity. 
Burnley v. Tufts, 66 Miss. 48; Tufts v. Wynne, 45 Mo. App. 42; Tufts v. Griffin, 107 
N.C. 47. Contrary decisions are Randle v. Stone, 77 Ga. sor, and Arthur v. Black- 
man, 63 Fed. Rep. 536 (North Dist. of Washington). 

In Swallow v. Emery, 111 Mass. 355, such a note was held not to be a negotiable 
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In order to determine the proper answer to this question, it is 
necessary to consider the legal position of the parties to an execu- 
tory contract for the sale of personal property. Only personal 
obligations are created. The purchaser acquires no jus in rem, 
and the owner “ may, in defiance of his contract, sell to some third 
person and give him a perfectly good title, even if that third person 
had notice of the prior contract.”! It is necessary also “to point 
to a distinction, which, although a fine one, seems nevertheless to 
be a clear one, between contracts which are intended to operate 
as sales at some future time, and contracts which are intended to 
operate merely as promises to sell. It is the difference which 
exists between an agreement that the property shall pass on the 
happening of some future event without anything further to be 
done by either party in that behalf, and an agreement by which one 
party promises that on the happening of some event he will then 
transfer the property.”? It is comparable to the difference be- 





promissory note because, as the court said, if the consideration perished before matur- 
ity, the maker would not be liable. The note was therefore not an absolute promise. 
A similar decision, based on the same reason, was made in Sloan v. McCarty, 134 Mass. 
245. On the other hand, in Chicago, &c. Co. v. Merchants’ Bank, 136 U. S. 268, such 
a note was held negotiable, and the argument of the Massachusetts cases was expressly 
denied, the court saying that the maker would be bound to pay the note even though 
the property for which it was given perished by accident before maturity of the note. 
Other decisions holding such notes negotiable, and necessarily involving, though not 
stating, the same conclusion, are Howard v. Simpkins, 69 Ga. 773; Mott v. Havana 
Bank, 22 Hun, 354; Heard v. Dubuque Bank, 8 Neb. 10; Newton Wagon Co. z. Diers, 
10 Neb. 284; W. W. Kimball Co. v. Mellon, 80 Wis. 133. It was held that such notes 
‘were not negotiable, but for reasons not affecting the question under consideration, in 
Killam v. Schoeps, 26 Kan. 310; South Bend Works zw. Paddock, 37 Kan. 510; Wright 
v. Traver, 73 Mich. 493; Third Bank v. Armstrong, 25 Minn. 530; Minneapolis Har- 
vester Works v. Hally, 27 Minn. 495; Stevens v. Johnson, 28 Minn. 172; Deering v. 
Thom, 29 Minn. 120; (but see Aultman v. Olson, 43 Minn. 409); Dominion Bank v. 
Wiggins, 21 Ont. App. 275. 

1 Blackburn, Contract of Sale, 2d ed., p. 244. 

2 Jbid., p. 247. The passage continues: “In the latter case the property does not 
pass until he does not sell the thing, although the event may have happened, and such a 
contract at law creates merely a personal obligation to pass the property, and that at 
law will not create any real right or jus ix rem. In equity, however, the vendee is in 
a better position, and such a contract would, when the event had happened, give him a 
good equitable title to the goods against all persons, excepting any one who, in the mean 
time and dona fide, may have had the property transferred to him.” The leading case 
illustrating the rule in equity is Holroyd v. Marshall, 10 H. L.C. 191. See also Collyer 
v. Isaacs, 19 Ch. D. 342; Zn ve Clarke, 36 Ch. D. 348; Morris v. Delobbel-Flipo, [1892] 
2 Ch. 352, and other cases therein referred to. Inthe United States this doctrine of 
equity is generally followed (Am. & Eng. Cyc. of Law, vol. iii. pp. 183, 184, vol. xxi. 
p. 472) but not universally. Blanchard v. Cooke, 144 Mass. 207. It will be observed that 
the question can only arise in equity when the contract of sale is one of which equity 
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tween the present purchase of property in remainder expectant on 
the death of A., and an executory agreement to purchase the same 
property upon the death of A. It seems obvious that, in the first 
class of cases, where the buyer intends the present purchase at the 
moment of entering into the agreement of a future right, the loss 
should fall upon the purchaser.! A third case arises where the 
agreement is that the buyer shall at once receive all the incidents of 
ownership except the bare legal title which is retained as security. 
It is this last case that is illustrated by a sale with delivery of pos- 
session and retention of title till the price is paid. Obviously the 
buyer has every right of ownership consistent with the seller’s 
retention of security for the price. That security is the measure 
of the seller’s right. The transaction is exactly the same in legal 
effect as a transfer of title and a mortgage back for the price, and 
the intent of the parties is the same. No further act on the part 
of the seller is expected to take place at a future day. By refusing 
to receive the money due he could not repudiate the transaction, 
rendering himself liable to a personal action alone.? The trans- 





will take cognizance, and that the vendee’s equitable title arises at the time when, by 
agreement, he was to have the legal title. — 

1 Dowdy v. McLellan, 52 Ga. 408. In this case it was held that the maker of a 
promissory note given for a reversionary interest in slaves was not relieved from lia- 
bility by the emancipation of the slaves. Such cases are rare in sales of personal 
property. j 

2 In Carpenter v. Scott, 13 R. I. 477, 479, speaking of such a sale, the court said: 
“ Under it the vendee acquires not only the right of possession and use, but the right 
to become the absolute owner upon complying with the terms of the contract. These 
are rights of which no act of the vendor can divest him, and which, in the absence of 
any stipulation in the contract restraining him, he can transfer by sale or mortgage. 
Upon performance of the condition of the sale, the title to the property vests in the 
vendee, or, in the event that he has sold or mortgaged it, in his vendee or mortgagee, 
without further bill of sale. Day v. Bassett, 102 Mass. 445, 447; Crompton z. Pratt, 
105 Mass. 255, 248; Currier v. Knapp, 117 Mass. 324, 325, 326; Chase v. Ingalls, 122 
Mass. 381, 383.” 

In Chicago Railway Equipment Company v. Merchants’ Bank, 136 U. S. 268, 283, 
while referring to notes each of which contained a statement that it was given for per- 
sonal property the title to which should remain in the payee until the note was paid, 
Harlan, J., who delivered the opinion of the court, said: ‘‘ The agreement that the title 
should remain in the payee until the notes were paid . . . isa short form of chattel 
mortgage. The transactionis, in legal effect, what it would have been if the maker, who 
purchased the cars, had given a mortgage back to the payee, securing the notes on the 
property until they were all fully paid. . . . The suggestion that the maker could not 
have been compelled to pay if the cars had been destroyed before the maturity of the 
notes, is without any foundation upon which to rest. The agreement cannot properly 
be so construed. The cars having been sold and delivered to the maker, the payee 
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action is, therefore, rather executed than executory, and, what 
is the important point, is so regarded by the parties. The loss 
accordingly should fall on the buyer. 

A sale of goods with an option on the part of the buyer to 
return, as the title and all beneficial interest are transferred, neces- 
sarily throws the risk upon the buyer, for the impossibility of per- 
forming one half of his alternative promise to return the goods or 
pay for them cannot excuse non-performance of the other half. 
On the other hand, when goods are delivered with an option to 
purchase, as the buyer has never entered into an obligation to buy, 
the risk necessarily remains with the seller.2_ In England this dis- 
tinction between a “sale or return” and a “ sale on trial,” impor- 
tant as it is for the correct decision of many questions, has not 
been brought out by the decisions.’ 

Still another principle is involved in Smith v. Hale, 158 Mass. 
178. It was there held that the purchaser of a buggy, the springs 
of which are warranted, was not precluded from returning it for 
breach of warranty by the fact that the springs were broken and 
the buggy was therefore not in the same condition as when it was 
bought. The decision is correct, for by warranting the springs the 
seller assumed the risk of injury to them by ordinary use. Had an 
accidental injury happened to any other part of the buggy, — or in- 
deed to.the springs from any other cause than ordinary use, — the 
loss would, it seems, have fallen upon the purchaser, under the 





had no interest remaining in them except by way of security for the payment of the 
notes given for the price.” 

The common statutes requiring a conditional sale, like a chattel mortgage, to be 
recorded, show a general recognition of the similarity of the two transactions. 

1 See Hotchkiss v. Higgins, 52 Conn. 205, and cases cited. Compare Newburger v. 
Hoyt, 86 Ga. 508. 

2 Hunt v. Wyman, 100 Mass. 198 ; Jacob Strauss Saddlery Co. v. Kingman, 42 Mo. 
App. 208. 

8 In Head v. Tattersall, L. R. 7 Ex. 7, and in Elphick v. Barnes, 5 C. P. D. 321, the 
buyer was held to be under no obligation to pay the price of a horse which, in the one 
case had been injured, and in the other case had died. The later case seems to have 
been a case of sale on trial, but in Head v. Tattersall the title was apparently intended 
to pass at once. In neither case was the point discussed. In Elphick v. Barnes, a dic- 
tum in Moss v. Sweet, 16 Q. B. 493, 495, to the effect that in case of a sale with right to 
return the risk was on the buyer, was explained away by the suggestion that it only 
applied where the loss was due to the fault of the buyer. Again, in the Sales of Goods 
Act, § 18, Rule 4, no distinction is observed. The same rule of presumption is laid 
down for a “ sale or return” and a “ sale on approval.” Chalmers in his annotation of 
the act, however, points out the distinction, p. 42. The cases in this country are col- 
lected in Benjamin, Sales (Am. ed. 1892), pp. 568, 569. 
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principles discussed in the last paragraph, even though the warranty 
had in fact been broken.? 

The development of the law in regard to risk of real property 
under contract of sale has been entirely apart from the law govern- 
ing sales of chattels, and has taken place in courts of equity rather 
than courts of law. The matter was first touched upon by Sir 
Joseph Jekyll, M. R., who said, “If I should buy an house, and, 
before such time as by the articles I am to pay for the same, the 
house be burnt down by casualty of fire, I shall not, in equity, be 
bound to pay for the house.” ? 

The leading case on the subject is Paine v. Meller,’ a decision by 
Lord Eldon. This was a suit for specific performance. The con- 
tract was made on September I for a conveyance at Michaelmas. 
Owing to the seller’s failure to make out a good title, the convey- 
ance was not made then, but on December 16th or 17th the parties 
continued treating with each other, and there was evidence that 
the defect in the title was remedied to the buyer’s satisfaction. 
On December 18th the house was burned. Lord Eldon held that 
if the buyer had accepted the title he was bound to complete the 
purchase, but otherwise not. The case is generally cited as a de- 
cision that the buyer is liable from the date of the contract, and it 
seems that such is the effect of it, though it has been cited also as 





1 See McKnight v. Nichols, 147 Pa. 158. 

2 Stent v. Bailis, 2 P. Wms. 217, 220. The case of Cass v. Rudele, 2 Vernon, 280, 
s. Cc. Eq. Cas. Ab. 25, pl. 8, isnot in point, because according to the reports the houses 
in question were destroyed after the purchaser was in default, and, according to a note 
in the latter report, after conveyance. There is also a whole series of cases which 
should be distinguished. White v. Nutt, 1 P. Wms. 61, may be taken as an instance. 
That was a suit to enforce a contract to purchase an estate for two lives. Before the 
time for conveyance one of the lives determined. Specific performance was decreed. 
This clearly follows from the nature of the contract. The contingency the happening 
of which lessened the value of the estate was an ordinary one necessarily in the con- 
templation of the parties. An agreement for the purchase of an annuity is subject to a 
similar risk. Mortimer v. Capper, 1 Bro. C.C. 156. Cf. Popev. Roots, 1 Bro. P.C. 370. 
On the same principle, the case of Akhurst v. Jackson, 1 Swanst. 85, is entirely right. 
There a trader agreed to take two persons in partnership for a period of eighteen years, 
in consideration of asum payable in several instalments. Five months later, when only 
one instalment had become due, the trader became bankrupt. It was held that his 
assignees were entitled to recover the remaining instalments when they became due. 
Such cases do not differ in principle from appreciation or depreciation in the market 
value of property between the days of contract and conveyance, and do not fall prop- | 
erly within the subject of this article, which relates to risks not only accidental, but 
extraordinary. 

8 6 Ves. 349. 
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deciding the contrary. As the time for performance had passed, 
owing to the seller’s default, the buyer could clearly not be com- . 
pelled to take the property unless this default was waived, and it 
was for this reason that Lord Eldon made the question turn on the 
acceptance of the title. His language makes his view clear: “ As 
to the mere effect of the accident itself, no solid objection can be 
founded upon that simply; for if the party by the contract has 
become in equity the owner of the premises, they are his to all 
intents and purposes. They are vendible as his, chargeable as his, 
capable of being encumbered as his; they may be assets; and they 
would descend to his heir.” 

Since the decision of Paine v. Meller it has not been doubted in 
England that the buyer is not excused from fulfilling his promise to 
purchase by an accidental injury to the property. It is not sur- 
prising that the English law has had a marked effect upon the 
decisions in this country. A majority of the courts which have 
dealt with the subject have, either in dicta or decisions,’ indicated 





1 A Brief Survey of Equity Jurisdiction, C. C. Langdell, 1 HARVARD LAW REVIEW, 
375, note 1. “ Lord Eldon held that the vendee must bear the loss, provided he had been 
put in default by the vendor before the loss happened, but not otherwise.” The vendee 
could hardly be considered in default on any view. Though it rested with him to make 
the deeds, he would certainly not be in default immediately upon expressing himself as 
satisfied with the title. He would havea reasonable time thereafter to prepare the 
deeds, and in fact it was said when the title was accepted that the deeds would be ready 
in two or three days, a time which had not expired at the time of the fire. 

2 There are dicta to this effect in Rawlins v. Burgis, 2 Ves. & B. 382, 387; Harford 
v. Purrier, 1 Mad. 532,539; Acland v. Gaisford, 2 Mad. 28, 32; Robertson zv. Skelton, 12 
Beav. 260, 266; Coles v. Bristowe, L. R. 6 Eq. 149, 159,160. In Poole v. Adams, 12 
Weekly Rep. 683, Kindersley held, at suit of a cestué gue trust, that a vendee from the 
plaintiff’s trustee was bound to pay the price for an estate though the house had been 
destroyed, and could not claim the benefit of insurance money collected by the trustee 
and under agreement with the vendee allowed as part payment of the price, the trustee 
having misapplied the insurance money and become bankrupt. In Rayner vz. Preston, 14 
Ch. D. 297, it was held that a vendee of a house who after its destruction by fire before the 
time fixed for conveyance had paid the price in full, could not recover insurance money 
collected by the vendor. This decision was affirmed by the Court of Appeal, Brett and 
Cotton, L. JJ., James, L. J., dissenting. Thereafter in Castellain v. Preston, 8Q. B. D. 
613, 11 Q. B. D. 380, the Court of Appeal, reversing the decision of Chitty, J., unani- 
mously held the insurers entitled to recover back the insurance money paid, on the 
ground that it was paid in ignorance of the fact that the vendee had previously paid the 
price in full. In both cases all the judges recognized the doctrine of Paine v. Meller. 

8 Osborn v. Nicholson, 13 Wall. 654, 660 (but see The Tornado, 108 U. S. 342, 352, 
where Wells v. Calnan, 107 Mass. 514, was cited with approval) ; Willis v. Wozencraft, 
22 Cal. 607, 618; Hough. City Fire Ins. Co., 29 Conn. 10; Lombard v. Chicago Sinai 
Cong., 64 Ill. 477, 482; Kuhn v. Freeman, 15 Kan. 423; Gammon v. Blaisdell, 45 Kan. 
221; Johnston v. Jones, 12 B. Mon. 326; Calhoon uv, Belden, 3 Bush, 674; Marks v. 
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their assent to Lord Eldon’s view. But there is, nevertheless, a 
strong dissent.} 

The reason stated in the case for what may be called the English 
view is variously put. It is sometimes said that equity regards as 
done what is agreed to be done; sometimes that from the moment 
of the contract the vendor is trustee for the vendee; sometimes 
that from that moment the vendee is the owner in equity. So far 
as these statements are not question-begging ways of saying the 
law is so because it is, they involve the idea that the vendee from 
the time of the contract acquires the substantial rights of owner- 
ship, and will therefore be treated by equity as having the rights 
and being subject to the liabilities of a legal owner. There are 
reasons for this theory when applied to real estate not applicable 
to chattels. That a contract to sell chattels without transfer of 
possession gives only a personal right against the seller for dam- 
ages in case of breach has already been shown. A contract to sell 
real estate, however, may be specifically enforced against the ven- 
dor; and not only against the vendor, but against any one who, 
with notice of the vendee’s rights, takes title from the vendor. 
In this country, moreover, by recording his contract, the vendee 
is able to charge every one with constructive notice of his 
rights. /1 He thus acquires in fact a right 2 rem? i This effect of the 





Ticherfor, 85 Ky. 536; Martin v. Carver’s Adm. (Ky.) 1 SAW. Rep. 199; Brewer v. 
Herbert, 30 Md. 301 ; Blew v. McClelland, 29 Mo. 304, 306; Snyder v. Murdock, 51 Mo. 
175,177; Walker v. Owen, 79 Mo. 563; Gilbert v. Port, 28 Ohio St. 276, 292; Richter 
v. Selin, 8 S. & R. 425, 440; Morgan w. Scott, 26 Pa. 51; Siter’s App., 26 Pa. 178, 180; 
Reed vw. Lukens, 44 Pa. 200; Hill v. Cumberland Co., 59 Pa. 474, 478; Miller v. Zufall, 
113 Pa. 317, 325; Huguenin v. Courtenay, 21 S. C. 403, 405; Christian v. Cabell, 22 
Gratt. 82, 105. A decision to the same effect in Australia is Smith v. Hayles, 3 Vic- 
torian L. R. Law, 237. 

1 Cutcliff v. McAnally, 88 Ala. 507, §12; Gould v. Murch, 70 Me. 288; Thompson 
v. Gould, 20 Pick. 134; Gould v. Thompson, 4 Met. 224; Wells v. Calnan, 107 Mass. 
514; Wilson v. Clark, 60 N. H. 352; Powell v. Dayton, &c. R. R. Co., 12 Ore. 488. 
The question is expressly left open in Wetzler v. Duffy, 78 Wis. 170. In New York 
there are dicta in a few early cases in accord with the English law, Rood v. New York, 
&c. Co., 18 Barb. 80,83; McKechnie v. Sterling, 48 Barb. 330, 335; Clinton v. Hope 
Ins. Co., 45 N. Y. 454, 465; but in view of the later decisions it seems probable that 
the vendee would not be bound to fulfil his contract if the property were accident- 
ally destroyed or seriously injured before the time for the completion of the contract, 
unless he had by the contract a right to the possession of the premises. Wicks v. 
Bowman, § Daly, 225; Smith v. McCluskey, 45 Barb. 610; Goldman v. Rosenberg, 116 
N. Y. 78; Listman v. Hickey, 65 Hun, 8. 

2 Another instance of the same effect of the system of registration is found in the 
law of equitable easements. In this country, as every one has constructive notice of a 
recorded equitable easement, such an easement is as completely a right é rem asa legal 
easement, which also only becomes a right i” rem when recorded. 
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registration laws has never been adverted to in connection with 
the question under discussion, but it seems obvious that the right 
of the vendee between the time of the contract and the time for 
performance corresponds more nearly to actual ownership where 
such laws prevail than where they do not, 


If the promise of the vendee is expressly conditional upon re- . 


ceiving a conveyance of the property in good condition, it can 
hardly be doubted that no liability will arise unless the condition 
is complied with. If there is no express condition to the vendee’s 
promise, but an express promise by the vendor to convey and 
deliver in good condition, it is held in Kentucky that failure to 
comply with the promise, though excused by impossibility, will pre- 
vent any right of action for the price.!_ Reasonable as this doctrine 
seems, it leads to the destruction of the whole English rule, for a 
promise to convey must always mean a promise to convey in sub- 
stantially the same condition as at the time of the contract. 

On any view, too, the vendor is not entitled to the price unless at 
the time of the calamity the obligation of the vendee to take the 
property was absolute. If, therefore, the vendor had not at that 
time a good title,? or was in default,’ or if either the vendor or the 
vendee had any option in regard to performance of the contract,‘ 





1 Marks v. Tichenor, 85 Ky. 536, 538. Indeed, it has been held in Indiana that such 
a promise binds the promisor to pay damages. Goddard v. Bebout, 4o Ind. 114. But 
see Maggort v. Hansbarger, 8 Leigh, 532; Warner v. Hitchins, 5 Barb. 666; Young v. 
Leary, 135 N. Y. 569. Similarly, a promise to return leased personal property in good 
condition has been held to amount to an assumption of the risk. Harvey v. Murray, 
136 Mass. 377. It may be doubted whether this is the true construction of the promise. 
The contrary decisions of Seevers v. Gabel (Ia.), 62 N. W. Rep. 669; Young v. 
Bruces, 5 Litt. 324; McEvers v. The Sangamon, 22 Mo. 187; and Harris v. Nicholas, 
5 Munf. 483, seem better. 

2 Paine v. Meller, 6 Ves. 349; Calhoon v. Belden, 3 Bush, 674; Christian v. Cabell, 
22 Gratt. 82. ' 

8 Paine v. Meller, 6 Ves. 349. 

* Counter v. Macpherson, 5 Moo. P. C. 83; Lombard v. Chicago Sinai Cong., 64 
Ill. 477; Blew v. McClelland, 29 Mo. 304; Gilbert v. Port, 28 Ohio St. 276. On this 
principle the decision in Goldman v. Rosenberg, 116 N. Y. 78, would clearly have been 
the same had the court admitted the general doctrine of the English courts of equity. 
One partner had conveyed real éstate to a firm of which he was a member, agreeing 
to purchase it on the expiration of the partnership. As the property was at the risk 
of the business, the right of the vendee was subject toa contingency. For the same rea- 
son, a judicial sale does not throw the risk on the vendor until the sale is confirmed, for 
though the vendee is bound before that time, the vendor is not, since the court may 
refuse to confirm the sale. Zx parte Minor, 11 Ves. 559; Twigg v. Fifield, 13 Ves. 
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the loss falls upon the vendor. So too if the loss was due to the 
vendor’s own negligence.! 

It has not been considered whether partial destruction of an 
estate stands on any different footing from total destruction, but 
no such distinction seems tenable. On any true construction of a 
promise to convey an estate, the promise is no more fulfilled by 
conveying the land without the house than by conveying nothing. 
And any reasoning which requires the vendee to pay when the 
vendor materially though excusably fails to fulfil his promise must 
require payment when the vendor totally and equally excusably 
fails to perform. In a Kansas decision? the question of total 
destruction seems involved. In that case the estate was taken by 
eminent domain so that the vendor could convey nothing at all. 
It was held that the vendee must pay the price, becoming thereby of 
course entitled to the damages payable on account of the taking. 

In jurisdictions at least where equitable defences and replica- 
tions are allowed at law, there should be no difference in the effect 
of a decision on this point by a court of law and a decision of a court 
of equity. Ifthe promise of the buyer is made expressly conditional 
on receiving the property in good order, a court of equity can dis- 
regard the expressed intent of the parties no more than a court of 
law. On the other hand, if the promise of the buyer is in terms 
absolute, this promise should not be held in a court of law subject 
to an implied condition of performance by the seller, if the contrary 
is held by a court of equity. The basis of implied conditions is 
that there is a failure of the consideration for a promise if the per- 
formance promised in return is not given. Whether there has 
been such a failure of consideration is a question which should be 
decided in the same way by a court of law and a court of equity. 
If itis proper for a court of equity to hold that a vendee before 
conveyance is in the owner in equity and hence liable for the price, 
a court of law should hold either that there are no implied conditions 
that the legal title to the property shall be transferred, and that the 
property shall be in substantially the same state, or that, if there 
are such conditions, accidental destruction or injury of the property 
is an excuse for non-performance. In fact, though most of the 
decisions holding the vendee not liable have been made by courts 
of law, and all the contrary decisions by courts of equity or by 
courts administering both law and equity, it is not probable that 





1 Marks v. Tichenor, 85 Ky. 536, 538. 2 Gammon z. Blaisdell, 45 Kan. 221. 
16 
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the result of the former cases at least would have been different had 
the proceedings been in equity. It is nearly certain that the 
courts of Massachusetts, Maine, and New Hampshire would give 
vendors no more relief in equity than at law.! 

In support of the proposition forcibly stated by Lord Eldon, 
“The estate from the sealing of the contract is the real property of 
the vendee,”? it is pointed out that from that time the property 
may be conveyed or devised as real estate by the vendee,® that 
it will pass to his heir,* that his widow will get dower if dower in 
equitable estates is allowed,® that his family may acquire rights of 
homestead at once,® that the vendor if still in possession must 
take reasonable care of the property and is liable for waste,’ that the 
vendor’s creditors cannot reach the real estate,’ that on the other 
hand the vendor’s interest is immediately treated as personalty ® 
and passes to his executors, his wife not having dower,” that under 
the old English law the contract was in equity regarded as a revo- 
cation of a prior devise,“ and under the modern English and Ameri- 





1 In Poole v. Adams, 12 W. R. 683, Kindersley, V. C., said: “ Whatever the rule of 
this court might be as to enforcing specific performance in a case where the property 
was burnt down, it was clear that the contract remained good at law, and that the pur- 
chaser might have. been sued. for breach in refusing to complete and pay his purchase 
money.” This is not the usual line of argument, however. 

2 Seton v. Slade, 7 Ves. 265, 274. 

8 The vendee’s interest was held to pass under a devise of the testator’s freehold 
estate. Greenhill v. Greenhill, 2 Vern. 679; Prec. Ch. 320. See also Langford v. Pitt, 
2 P. Wms. 629. 

4 Langford v. Pitt, 2 P. Wms. 629; Seton wv. Slade, 7 Ves. 265, 274; Musham z. 
Musham, 87 Ill. 80; Champion v. Brown, 6 Johns. Ch. 398; Hathaway v. Payne, 34 
N. Y. 92, 103; Thomson v. Smith, 63 N. Y. 301, 303. 

5 Railey v. Duncan’s Repr., 4 Mon. 256; Rowton v. Rowton, 1 Hen. & Munf. 92. 

6 Chopin v. Runte, 75 Wis. 361. In this case the vendee had possession, and it may 
be doubted whether the same result would otherwise have been reached. 

7 Phillips v. Silvester, L. R.8 Ch. 173; Earl of Egmont v. Smith, 6 Ch. D. 469; 
Royal Society v. Bomash, 35 Ch. D. 390; Clarke v. Ramuz [1891], 2 Q. B. 456; Holm- 
berg v. Johnson, 45 Kan. 197. Compare Hellreigel v. Manning, 97 N. Y.56. See also 
Dart, Vendors and Purchasers (6th ed.), 733 ; Cloyd v. Steiger, 139 Ill. 41. 

8 Finch v. Earl of Winchelsea, 1 P. Wms. 277; Jackson v. Snell, 34 Ind. 241; 
Hampson v. Edelen, 2 Har. & J. 64; Houston v. Nowland, 7 G. & J. 480; Lane v. 
Ludlow, 6 Paige, 316, #.; Moyer v. Hinman, 13 N. Y. 180, 190; Siter’s Appeal, 26 Pa, 
178; Blackmer v. Phillips, 67 N. C. 340. 

9 Curre v. Bowyer, 5 Beav. 6, 2. (6); Thomas v. Howell, 34 Ch. D. 166; Moore v. 
Burrows, 34 Barb, 173; Smith v. Gage, 41 Barb. 60; Thomson v. Smith, 63 N. Y. 
301, 303; Keep v. Miller, 42 N. J. Eq. 100; Kerr v. Day, 14 Pa. St. 112, 114. And 
see a valuable note in 42 N. J. Eq. 100. 

10 Lunsford v. Jarrett, 11 Lea, 192, 196. 

11 Cotter v. Layer, 2 P. Wms. 623; Knollys v. Alcock, 5 Ves. 648, 654; Bennett a. 
Lord Tankerville, 19 Ves. 170, 178; Farrar v. Earl of Winterton, 5 Beav. 1; Xe Man- 
chester Co., 19 Beav. 365. 


- 





PP 2 tin Re ON 


ie 





Pe MAY cs te 


Dy ONE 


/ 





THE RISK OF LOSS. 117 


can law the devisee or heir being compelled to ‘convey to the 
purchaser, though the price is paid to personal representatives, ? 
that in insurance law the vendee is regarded as the owner,? and 
finally in a multitude of cases the vendor is said to be trustee 
for the vendee.® 

Mostvof these decisions are entirely explicable on the ground of 
equitable conversion. The vendor has indicated an intent to con- 
vert his real estate into personalty, and the vendee an intent to 
convert personal estate into real estate, and there is no reason why 
the intent should not be nen he question is not ordinarily 
at what time the conversion is fo be dated, but whether there is 
any conversion. Where the former question arises, it is noticeable 
that the profits of land under contract of sale belong to the ven- 
dor’s heir until the day fixed for conveyance.* Unquestionably the 
vendee has an interest in the property which equity will and should 
protect by enjoining if necessary any dealing with the property 
inconsistent with the contract. It should be equally clear that the 
vendor has likewise an interest in the property, and, if the vendee 
is in possession, he also may be enjoined from committing waste.5 
Many of the insurance cases seem inexplicable on any view, and it 
is not true that the vendor is trustee for the vendee,® and this is 





1 Watson v. Mahan, 20 Ind, 223; Judd v. Mosely, 30 Ia. 423; Newton v. Swazey, 
8 N. H.9; Moore v. Burrows, 34 Barb. 173; Newport Waterworks v. Sisson (R. I.), 
28 At. Rep. 336. 

2 A policy of insurance issued to the vendee was held valid, though the policy was 
conditioned to be void unless the insured had the entire, unconditional, and sole own- 
ership. Rumsey v. Phoenix Ins. Co., 17 Blatch. 527; Aitna Fire Ins. Co. wv. Tyler, 
16 Wend. 385; Pelton v. Westchester Fire Ins. Co., 77 N. Y. 605; Millville Fire Ins. 
Co. v. Wilgus, 88 Pa. 107; Imperial Fire Ins. Co. v. Dunham, 117 Pa. 460; Elliott v. 
Ashland Mut. Ins. Co., 117 Pa. 548. See also Hough »w. City Ins. Co., 29 Conn. ro. 
And see Biddle on Insurance, § 686. But in all these cases the vendee had possession, 
and this is strongly relied on as a ground of decision. 

8 See notes 7 and 8, infra. 

# Lumsden v. Fraser, 12 Sim. 263. 

5 Moses v. Johnson, 88 Ala. 517; Miller v. Waddingham, 91 Cal. 377. 

6 “An unpaid vendor is a trustee in a qualified sense only, and is so only because 
he has made a contract which a court of equity will give effect to by transferring the 
property sold to the purchaser.” Rayner v. Preston, 18 Ch. D. 1, 6, per Cotton, L, J. 

“With the greatest deference it seems wrong to say that one is a trustee for the 
other. The contract is one which a court of equity will enforce by means of a decree 
for specific performance. But if the vendor were a trustee of the property for the ven- 
dee, it would seem to me to follow that all the product, all the value of the property 
received by the vendor from the time of the making of the contract ought, under all 
circumstances, to belong to the vendee. What is the relation between them, and what 
is the result of the contract? Whether there shall ever be a conveyance depends on 
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occasionally recognized, yet the courts continue the use of this 
misleading word.} 

In determining the propriety of throwing the risk on the pur- 
chaser from the date of the contract, the primary question is not, 
it should be observed, whether the vendor or the vendee may be 
called owner with the greater propriety pending performance of 
the contract, still less whether the vendee may be called owner in 
equity and the vendor a trustee. The vendee, when sued, is sued 
on a promise to pay money. This promise he gave in return for 
a counter promise. Unless a fundamental principle of the law of 





two conditions; first of all, whether the title is made out, and, secondly, whether the 
money is ready; and unless those two things coincide, at the time when the contract 
ought to be completed, then the contract never will be completed, and the property 
never will be conveyed. But suppose at the time when the contract should be com- 
pleted, the title should be made out and the money is ready, then the conveyance takes 
place. Now it has been suggested that when that takes place, or when a court of 
equity decrees specific performance of the contract, and the conveyance is made in pur- 
suance of that decree, then by relation back the vendor has been trustee for the vendee 
from the time of the making of the contract. But again, with deference, it appears 
to me that if that were so, then the vendor would inall cases be trustee for the vendee 
of all the rents which have accrued due, and which have been received by the vendor 
between the time of the making of the contract and the time of completion; but it 
seems to me that that is not the law. Therefore, I venture to say that I doubt whether 
it is a true description of the relation between the parties to say that from the time of 
the making of the contract, or at any time, one is ever trustee for the other. They are 
only parties to a contract of sale and purchase, of which a court of equity will under 
certain circumstances decree a specific performance.” Rayner v. Preston, 18 Ch, D. 1, 
18, per Brett, L. J. See also criticism of this use of the word trustee in 36 Sol. Jour- 
nal, 775 and 784. It has been suggested that when the purchase-money has been paid 
the vendor may be properly called a trustee. 2 HARVARD LAW REVIEW, 421. It is 
submitted that even then the vendor is not a bare trustee for the vendee, unless by the 
contract the vendee is entitled to immediate possession. And except in that case the 
risk shoyld remain with the seller. Of course where the price is paid the vendee is 
ordinarily entitled to immediate possession, but this is not necessarily the case. 

1 In Royal Society v. Bomash, 35 Ch. D. 390, 397, Kekewich, J., says: “ Of course 
we all know that he is only a trustee in a modified sense. There are many things to 
be done before he becomes a mere trustee; but still Lord Selborne (in Phillips vz, 
Silvester, L. R. 8 Ch. 173, 177) says he is a trustee, and I have no doubt that that is 
the right position, and I so decide.” 

It would seem that a trustee only in a modified sense would better be called by 
some other name, — the name of vendor, for instance. 

How little weight is to be given to the loose language used in this matter is shown 
by the fact that it is common to find it also said that the vendee is trustee of the pur-. 
chase money, or the veador is owner of it in equity. Two recent illustrations of this 
in quarters where it might not have been expected may be found in Cross v. Bean, 83 
Me. 61, 64, and in Pomeroy’s Equity Jurisprudence, § 368. And see Fry, Spec. Perf. 
(3d ed.), § 1396. In Maine, though it is said in Cross v. Bean that vendor and vendee 
are trustees for each other, it is also held in the strongest way that the risk is on the 
vendee. Gould v. Murch, 70 Me. 288. 
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contracts —a principle founded on natural justice —is to be set 
aside, the vendee cannot be called upon to perform his promise 
unless the vendor performs his counter promise, in substance at 
least, and it matters not that non-performance of the counter prom- 
ise is excused by the impossibility of performance.1/ The vendor 
contracted to give a complete legal title, with all which that im- 
plies, — the right to dispose of the property, jus disponendt, and 
the right of present enjoyment thereof, jus fruendi./ Unless the 
vendee acquires by the contract itself substantially this, it is at 
variance with sound legal principles to hold him liable on his own 
promise after destruction of the premises. It does not advance 
the argument to discuss equitable ownership unless it be also con- 
sidered how far that is the equivalent of the legal ownership for 
which the vendor contracted./ In the United States, at least, the 
vendee does by the contract itself, as soon as it is recorded, acquire 
the full jus disponendt, the substantial equivalent of a legal rever- 
sionary interest from the time when performance is due,/ In Eng- 
land he does not get nearly as much as this, for the vendor may 
by selling to a dona fide purchaser for value without notice de- 
prive the vendee of all right to the property. If the vendor wishes 
to do this, it is perfectly easy for him to do it. The vendee’s right, 
therefore, is wholly dependent on the honesty of the vendor. Such 
a right is not the substantial equivalent of a legal title. Moreover, 
neither in the United States nor in this country does the vendee 
acquire by the contract the second great incident of ownership, — 
the right of present enjoyment. This may be a matter of great 
importance. Ifthe contract is to convey at a day far in the future, 
it seems impossible to say in any sense that the vendor receives 
at the moment of the contract the equivalent of what he bargained 
for. Ifthe day fixed for conveyance is near at hand, it is true, the 
possession is of less importance, but it is still to be considered, and 
a rule which is laid down as a general one must be able to stand 
the strain of hard cases. 

Though the arguments presented in the preceding paragraph 
are important, they do not touch the fundamental difficulty with 
the English rule, which is, that, whatever rights a vendee may ac- 
quire immediately after the contract, and even if such rights were 
the substantial equivalent of a legal title, the contract is for the 





1 Taylor v. Caldwell, 3 B. & S. 826; Jackson v. Union Marine Ins. Co., L. R. ro C. 
P. 125; Poussard v. Spiers, 1 Q. B. D. 410; Greene v. Linton, 7 Porter, 133; Remy v. 
Olds (Cal.), 34 Pac. Rep. 216; Johnson v. Walker, 155 Mass. 253. 
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transfer of title at a future day. It is only by the transfer at that 
time that such a contract is fulfilled. Of course, voluntary accept- 
ance of a proffered equivalent at an earlier day would be sufficient 
to bind the vendee; but where the original intention of the parties 
to transfer ownership from one to the other ata future day has 
never been changed, nothing but transfer at that day is a fulfilment 
of the contract. It should be obvious that a present purchase of 
the reversion of an estate is a different thing from an executory 
contract to purchase an estate at a future day. It should be ob- 
vious that the intention of the parties is different in the two cases. 
It is, therefore, in clear disregard of the intention of the parties to 
hold that, since a court of equity assures to the purchaser in the 
latter case, to a greater or less extent, a right substantially equiva- 
lent to that secured by the purchaser, of a legal future estate, the 
loss should be similarly adjusted. The intention of the parties is 
the chief factor in any proper decision. It would be universally 
admitted that, if the contract expressly provided that the risk 
should be with one party or the other, this provision would be of 
controlling force. Parties do not frequently make such express 
provisions, but they do indicate whether they intend a present 
transfer of the rights of ownership or a future transfer, and there 
should be no doubt that they expect all the incidents of ownership, 
including risk to pass from the seller to the buyer at that time. 
That time will frequently not be when the legal title is transferred. 
If, as frequently happens, a purchaser is given immediate posses- 
sion under his contract, the title is retained merely as security for 
payment of the price. It is a short way of accomplishing the same 
end as would be achieved by conveying to the purchaser and tak- 
ing a mortgage back, as was suggested in regard to similar trans- 
actions in sales of personal property. When by the contract the 
beneficial incidents of ownership are to pass is the time which the 
parties must regard as the moment of the transfer. 

How little the intention of the parties is regarded by the English 
rule may be seen by comparing a contract to sell a carriage-horse 
at the end of the season and a contract to sell a race-horse at the 
end of the season. Equity would grant specific performance of 
the latter contract, and hence, while the seller sends the animal 
over the country to race for his own benefit, he would, according 
to the English rule, do so at the risk of the buyer! The carriage- 





1 No cases seem to have arisen in regard to risk under contracts for the sale of per- 
sonal property of such a character that the contract would be specifically enforced, but 
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horse, on the other hand, would remain at the risk of the seller till. 
the end of the season. Surely the intention of the parties as to 
the time of transfer is the same in both cases. If it be suggested 
that in both cases the parties contemplate an immediate transfer 
of ownership, but that in the case of the carriage-horse equity 
cannot effectuate this intention, in the case of the race-horse it can, 
the answer is, that if the parties meant a present transfer and lease 
back during the season they would say so. It would be perfectly 
easy to express such an intention, and in the case of personalty 
the intention, if expressed, would be perfectly effectual without 
any formality. 

In truth, the argument for throwing the loss upon the purchaser 
in an executory contract of sale where possession is not given to 
the purchaser cannot be put more strongly than this. Equity gives 
to the vendee, whatever his intention, assurance far greater than a 
court of law can give, that the specific subject of the sale will 
become his, and, if not at the time fixed by the contract, yet with 
damages sufficient to pay for the delay. In return for this assur- 
ance equity demands as a price that the vendee take the risks of 
accidental loss. The propriety of such a requirement depends 
on the answer to three questions: Is it in accordance with 
natural justice? Is it of practical advantage? Is it in conform- 
ity with the principles of law in analogous cases? 

Views of natural justice vary so much that it is not very profit- 
able to discuss the topic, but certainly in dealing with contracts no 
general rule can be more just than to aim to follow the inten- 
tion of the parties, and therefore to throw the loss on the vendee 
if the parties intend a present transfer, on the vendor if they 
intend a future transfer. 





no possible theory can be suggested for distinguishing such a contract in this connec- 
tion from a contract to sell real estate. 

1 It is frequently suggested that, as the vendee gets the benefit of any chance im- 
provement of the property, he should therefore suffer for a chance loss. There are 
several answers to this. In the first place, it proves too much, for it is as applicable 
to personal property as to real property. In the second place, there are practically no 
chance improvements analogous to chance destruction. In the third place, it is not 
certain that the vendee would get the benefit of an advantageous change in the prop- 
erty of such a character as to alter its nature, whether the subject of the sale were 
realty or personalty. A few analogies suggest themselves. In the case of accession, 
where the nature of property has been changed by work done upon it, if there has been 
no wilful conversion, the owner loses his right to the property itself and has only a 
right to its money value in its original form. Gray’s Cases on Property, vol. i. pp. 65- 
104. It is true that in such cases the increased value is due, not to chance, but to 
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The practical advantages of leaving the risk with the vendor 
until transfer of possession are obvious. In the first place, it is 
better in a doubtful case to let a loss lie where it falls. It saves 
litigation. More important than this principle is the consideration 
that it is wiser to have the party in possession of property care for 
it at his peril, rather than at the peril of another. Of course, if 
the vendor in possession is negligent, and owing to his negligence 
the property is injured or destroyed, as matter of law the loss is 
his on any view, but there may be a great difference between not 
being so negligent as to be liable, and taking such care as would 
be induced by a great personal stake in the consequences. Then, 
too, negligence of a vendor in possession is a very difficult thing to 
prove, and the burden of proving it under the English rule is 
upon the vendee. A further consideration is the arrangement of 
the insurance. If the contract immediately throws the risk on the 
vendee, it practically removes it from an insurer of the property, 
for the vendor’s insurable interest becomes only that of a mort- 
gagee; so that, even if the insurer were forced to pay the vendor, 
he would be subrogated to the claim of the latter against the ven- 
dee. This can hardly be thought a happy result, yet it is one 
likely to happen after any contract of sale. The vendor ordinarily 
has insurance at the time of the contract. The vendee can have 
none, for till after that time he has no insurable interest. In‘ fact, 
the vendee relies on the vendor’s insurance as a protection to the 





work of the defendant or some one from whom he claims. Nevertheless, the fact re- 
mains that the plaintiff had a right to a specific thing against one in possession of it, 
and lost that right because of the change in its nature and value, and it is this change 
which is the gist of the defence. On the other hand, it may be suggested that the 
young of animals which the owner had contracted to sell would presumably pass to the 
buyer, fartus sequitur ventrem. Santos v. Illidge, 6 C. B. N. S. 841, 852; Buckmaster 
v. Smith, 22 Vt. 203; Clark v. Hayward, 51 Vt. 14. But in case of an agreement to 
sell a specific animal, or perhaps even a herd, at a future day, this is open to doubt. 
If the buyer was held entitled to the young, it would be because of a maxim in the 
Roman law, which, as it threw all risks on the buyer, necessarily gave him all profits. 
Moreover, the maxim related primarily to status rather than title. In 2 Kent’s Com. 
361, the learned author says: “If a person hires for a limited period a flock of sheep 
or cattle of the owner, the increase of the flock during the term belongs to the usu- 
fructuary, who is regarded as temporary proprietor. This general principle of law was 
admitted in Wood v. Ash, Owen, 139, and recognized in Putnam v. Wyley, 8 Johns. 
432.” One who agrees to sell at a future day, retaining in the mean time the jus 
fruendi, should have rights at least equal to a lessee. The case of dividends on shares 
of stock declared between the day of a contract to sell and the time for delivery or 
transfer may also be suggested. But dividends are not extraordinary accidental 
accessions. They are normal incidents, analogous to rents and profits of real estate- 
To some extent the same may be said of the increase of animals. 
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property. Even if, as is not infrequently provided, the vendor’s 
insurance is by agreement to be assigned to the vendee when the 
property is transferred, or to be held for his benefit in the mean 
time, either the vendor or the vendee is not protected by the 
English law. 

Finally, the doctrine of equity here criticised does not follow 
the analogy of cases indistinguishable on principle. 

In Taylor v.- Caldwell,? the plaintiff had contracted with the 
defendant for the hire of a music hall for several specified days. 
The hall was burned before the time. The action was brought 
against the owner for damages. The trial court directed a verdict 
for the plaintiff, but a rule to enter a verdict for the defendant 
was made absolute. Blackburn, J., at the end of an elaborate 
opinion, said: ‘‘ We think, therefore, that the music hall having 
ceased to exist, without fault of either party, both parties are ex- 
cused, the plaintiffs from taking the gardens and paying the money, 
the defendants from performing their promise to give the use of 
the hall and gardens and other things.”® It is true the agree- 
ment could not have been specifically enforced as a whole, because 
the defendant had agreed to provide certain things necessary for 
the proposed entertainments besides the hall; but the principle is 
stated as a general one, and the case has become a leading author- 
ity for similar cases. It has not been suggested that the prin- 
ciple does not apply to a contract that might have been specifically 
enforced owing to the nature of the property to which it related. 

The decisions in regard to interest on the purchase money and 
the rents and profits of the land are inconsistent both with the 
doctrine that the contract itself makes the vendee owner in equity, 
and with the doctrine that the vendor is invariably to be regarded 
as the owner until the transfer of the legal title. 

It is well settled that the vendor is not entitled to immediate 





1 “ The common practice of inserting in conditions of sale that the purchaser shall 
have the benefit of any insurance effected by the vendor exposes the vendor to the dan- 
ger of having to hand over the insurance money to the purchaser, and at the same 
time of being liable to the insurance company for an equivalent amount of his purchase 
money.” Dart, Vendors and Purchasers (6th ed.), p. 913; see also p. 197. The pur- 
chaser is not, without agreement, entitled to the insurance of the vendor. Poole v. 
Adams, 12 W. R. 683; Rayner v. Preston, 18 Ch. D. 1; King v. Preston, 11 La. An. 
95; Clinton ». Hope Ins. Co., 45 N. Y. 454, 465. Gilbert v. Port, 23 Ohio St. 276; 
Reed v. Lukens, 44 Pa. 200, contra. See also Hill v. Cumberland Valley Co., 59 Pa. 
474; Parcell v. Grosser, 109 Pa. 617. 

23B.&S. 826. 8 Page, 840. 
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possession, unless the contract expressly provides that he shall 
have it;? nor is he entitled to the rents and profits until the time 
when he is entitled to possession.2, This cannot be reconciled with 
immediate ownership on the part of the vendee. Where the con- 
tract specifies a fixed day for the transfer of title, it might be 
contended that the intent of the contracting parties was thereby in- 
dicated, that the vendee should retain the possession and rents and 
profits till that day. But the law is, presumably, the same whether 
a day is or is not fixed by the contract for performance,’ and no 
argument can be convincing of the propriety of asserting that the 
vendor is an owner from the making of the contract, and yet is 
not entitled to the rights of an owner though he has not agreed to 
surrender them. If an intent is manifest that the vendee shall not 
have possession or rents and profits, an intent is equally manifest 
that he shall have no other right or consequence of ownership. 

On the other hand, from the time when the vendee is entitled 
by the contract to possession, he is entitled to the rights of an 
owner. The vendor, if still in possession, must ‘account for the 
rents and profits,t and the vendee must pay interest on the price.® 
This rule shows that interest on the purchase money and rents and 





1 Clarke v. Ramuz, [1891] 2 Q. B. 456, 463; Gaven wv. Hagen, 15 Cal. 208 ; Gates v. 
McLean, 70 Cal. 42 ; Stratton v. California Land Co., 86 Cal. 353 ; Williams v. Forbes, 
47 Ill. 148; Chappell v. McKnight, 108 Ill. 570; Druse v. Wheeler, 22 Mich. 439;'Car- 
tin v. Hammond, 10 Mont. 1; Suffern v. Townsend, 9 Johns. 35; Erwin v. Olmsted, 
7 Cow. 229; Spencer v. Tobey, 22 Barb. 260, 269; Burnett v. Caldwell, 9 Wall. 290, 
293. The law in Alabama is otherwise, Reid v. Davis, 4 Ala. 83; Wimbish v. Mont- 
gomery, &c. Assoc., 69 Ala. 575, 578. It has been held in two cases that if the price 
has been paid and the land is vacant the purchaser is entitled to possession. Miller v. 
Ball, 64 N. Y. 286; Sherman v. Savery, 2 Fed. Rep. 505. 

2 Mackrell v. Hunt, 2 Mad. 34 ~.; Raynev v. Preston, 18 Ch. D. 1, 11. See also the 
cases cited in note 4, zzfra. The same principle is also involved in the cases in the 
preceding note. Compare Ashurst v. Peck (Ala.), 14 South. Rep. 541, Hundley v. 
Lyons, 5 Munf. 342. 

8 See, however, Hundley v. Lyons, 5 Munf. 342. 

# Acland v. Gaisford, 2 Mad. 28; Wilson v, Clapham, 1 J. & W. 36; Mason v. 
Chambers, 3 T. B. Mon. 318; Baxter v. Brand, 6 Dana, 296; Hundley v. Lyons, 5 
Munf. 342; Dart, Vendors and Purchasers (6th ed.), pp. 286, 505, 708, 732. 

5 Powell v. Martyr, 8 Ves. 146; Fludyer v. Cocker, 12 Ves. 25; Roberts v. Massey, 
13 Ves. 561; Birch v. Joy, 3 H. L. C. 565; Ballard v.Shutt, 15 Ch. D. 122; Cullum v. 
Branch Bank, 4 Ala. 21 ; Boyce v. Pritchett’s Heirs, 6 Dana, 231; Bishop v. Clark, 82 
Me. 532; Cleveland v. Burrill, 25 Barb. 532; Stevenson v. Maxwell, 2 Comst. 408; 
Ramsay v. Brailsford, 2 Desaus. 582, 592; Hundley v. Lyons, § Munf. 342; Selden zw. 
James, 6 Rand. 464. A qualification is added in the English cases which would prob- 
ably meet with general assent, that if the vendee’s money is lying idle ready for the 
vendor, and the vendor has notice of this, interest will cease. 
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profits are not regarded as equivalent to each other, and therefore 
that an exchange of them is unnecessary. Further, a vendee in 
possession has every right of ownership not inconsistent with the 
security of the vendor,! and if the vendor intermeddle with the 
property he is a trespasser.2. Until possession or the time when 
possession should be transferred, therefore, under these decisions, 
the vendor is treated as the owner, and thereafter the vendee.is so 
regarded.® 

It is instructive to consider in this connection also the law in re- 
gard to leased property. By the early English law it seems clear 
that even a partial destruction of leased property abated a reserved 
rent or a part of it proportioned to the injury to the premises. But 





1 Miller v. Waddingham, 91 Cal. 377; Baker v. Bishop Hill Colony, 45 Ill. 264; 
Baldwin wv. Pool, 74 Ill. 97; Dart, Vendors and Purchasers (6th ed.), 289. 

2 Smith wv. Price, 42 Ill. 399. 

8 It may be thought that the rule in regard to rents and profits of real estate is 
inconsistent with the rule in regard to dividends and calls upon stock after a contract 
for the sale of stock. It is sometimes said that after such a contract the purchaser is 
entitled to dividends and must pay calls. In the first place, it is to be noticed that in 
contracts to sell stock it is generally not specific stock which is the subject of the bar- 
gain, but any stock which answers a particular description, and it has not been sug- 
gested that it makes any difference whether the contract is to sell specific stock or not. 
Further, undoubtedly a purchaser of stock may as against the seller be entitled to 
dividends and liable for calls though the stock has not been transferred to his name, 
and it is probable that the presumption that an immediate transfer is intended — a pre- 
sumption which applies to sales of other personal property — applies to sales of stock 
also. The purchaser is therefore presumably entitled to an immediate transfer, and 
to all future dividends, and is immediately liable for all calls; but it has not yet been 
decided that after a contract to sell stock at a future day the purchaser is entitled to 
dividends and liable for calls and assessments in the mean time. The cases on divi- 
dends are collected in Cook, Stock and Stockholders, § 539. As to calls, see Coles 
v. Bristowe,-L. R. 6 Eq. 149, 4 Ch. 3; Hawkins v. Maltby, 4 Ch. 200. The case of 
calls is somewhat different from that of dividends. Clearly if a purchaser contracts 
for shares half paid up, he should not be entitled to full paid shares at the same 
price. 

4 The leading case is Richards le Taverner’s case, Dyer, 56 a: “ A man makes a lease 
for years of land and of a stock of sheep, rendering certain rent, and all the sheep died: 
it was asked upon the indenture of Richards le Taverner, whether this rent might be 
apportioned ? And some were of opinion that it should not, although it is the act of God, 
and no default in the lessee or lessor ; as if the sea gain upon part of the land leased, or 
part is burned with wildfire, which is the act of God, the rent is not apportionable, but the 
entire rent shall issue out of the remainder; otherwise is it if part be recovered or evicted 
by an elder title, then it is apportionable. And of this opinion were Bromeley, Portman, 
Hales, Seryeants, Luke, Justice, Brooke and several of the Temple. But Marvyne, Brown, 
Justices, Townshend, Griffith, and Foster ¢ contra ; but all thought it was good equity 
and reason to apportion the rent. And afterwards this case was argued in the readings by 
More in the following Lent. And it seemed to him, and to Brooke, Hadley, Fortescue 
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where the lessee expressly covenanted to pay the rent he must keep 
his covenant, though the leased property suffered injury by acci- 
dent.! In the present century the landlord has been allowed to 





and Brown, Justices, that the rent should be apportioned because,there is no default in 
the lessee. 

The statements in this case as to the effect of gain by the sea or burning by wildfire 
are cited in the leading case of Paradine v. Jane, Aleyn, 26, and frequently since, as 
authority, but it certainly does not appear what view the majority of the court held. 

In Rolle’s Abridgment, 236, it is said that if a man leases land and part is surrounded 
by fresh water, there will be no apportionment because the tenant shall have the fish and 
may be expected to regain the land. .So if the land is burned over by wildfire, but if 
part of the land is surrounded by salt water, there will be an apportionment, because any 
one may fish in the water, and there is no reasonable possibility of regaining the land. 

The substance of this is repeated in 6 Bacon’s Abridgment (6th ed.), 49, 50, and in 
Chief Baron Gilbert’s treatise on Rent, 186, 187 (1758). But see the case of Paradine 
v. Jane, Aleyn, 26, in the following note. 

1 Paradine v. Jane, Aleyn, 26, was an action of debt on a lease rendering rent. The 
defendant pleaded that Prince Rupert, an alien enemy with a hostile army, had expelled 
him and kept him out of possession. This was held insufficient. “ And this difference 
was taken, that where the law creates a duty or charge, and the party is disabled to perform 
it without any default in him, and hath no remedy over, there the law will excuse him ; 
. .. but when the party by his own contract creates duty or charge upon himself, he is 
bound to make it good, if he may, notwithstanding any accident by inevitable necessity, 
because he might have provided against it by hiscontract. And therefore, if the lessee 
covenant to repair a house, though it be burnt by lightning, or thrown down by enemies, 
yet he ought to repair it. Dyer 33 a, 40 E. 3. 6. h. Now the rent is a duty created by 
the parties upon the reservation, and had there been a covenant to pay it, there had been 
no question but the lessee must have made it good, notwithstanding the interruption by 
enemies, for the law would not protect him beyond his own agreement, no more than in 
the case of reparations. This reservation then being a covenant in law, and whereupon 
a covenant hath been maintained (as Rolle said), it is all one as if there had been an 
actual covenant.” 

After this it seems not to have been doubted that at least if the tenant had covenanted 
to pay rent he would not be excused at law. Monk v. Cooper, 2 Ld. Ray. 1477; s. c. 
2 Strange, 763; Shubrick v. Salmond, 3 Burr. 1637, 1640; Pindar v. Ainsley (Lord 
Mansfield, 1763), 1 T. R. 312; Belfour v. Weston, 1 T. R. 310; Baker v. Holtpzaffell, 
4 Taunt. 45; Izon v. Gorton, 5 Bing. N. C. sor; Arden v. Pullen, 10 M. & W. 321. 
And the law in this country is generally the same. Osborn v. Nicholson, 13 Wall. 
654, 660; Warren v. Wagner, 75 Ala. 188; Cowell v. Lumley, 39 Cal. 151 ; Robinson 
v. L’Engle, 13 Fla. 482; Coy v. Downie, 14 Fla. 544; White v. Molyneux, 2 Ga. 124; 
Lennard v. Boynton, 11 Ga. 109; Pope v. Garrard, 39 Ga. 471; Peck v. Ledwidge, 25 
Ill. 109; Smith v. McLean, 22 Ill. App. 451, 454; Womack wv. McQuarry, 28 Ind. 103; 
Skillen v. Waterworks Co., 49 Ind. 193, 198; Harris v. Heackman, 62 Ia. 411; Redding 
v. Hall, 1 Bibb 536; Helburn v. Mofford, 7 Bush, 169; Lamott v. Sterett, 1 Har. & 
J. 42; Fowler v. Bott, 6 Mass. 63; Kramer v. Cook, 7 Gray, 550, 553; Gibson z. Perry, 
29 Mo. 245; Hallett v. Wylie, 3 Johns. 44; Gates v. Green, 4 Paige Ch. 355; Patterson 
v. Ackerson, 1 Edw. Ch. 96; Howard v. Doolittle, 3 Duer, 464; Graves v. Berdan, 26 
N. Y. 498, 500; Hilliard v. New York, &c. Co., 41 Ohio St. 662; Harrington v. Wat- 
son, 11 Ore. 143; French v. Richards, 6 Phila. 547; Diamond v. Harris, 33 Tex. 634; 
Cross v. Button, 4 Wis. 468. But the law is otherwise in South Carolina, Ripley z. 
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recover in an action for use and occupation, though the premises 
were entirely destroyed;! and now it is not likely that much 
weight would be given in the form of the lease, if it contained no 
proviso relieving the tenant. In one or two early cases it was 
intimated that the tenant might have relief in equity from his legal 
liability? but these cases have been overruled.® 

In England no distinction is made between partial destruction of 
the leased premises as where leased land remains after the calamity, 
and total destruction as where the lease is of a single room or story 
of a building without land, and the entire building is destroyed. In 
the latter case, as well as the former, the tenant must pay rent.* 
In this country, however, the tenant is relieved in case of total de- 
struction of the leased premises.® It is difficult to see how total 





Wightman, 4 McC. 447; Coogan v. Parker, 2S. C. 255; and perhaps in Kansas, Whitaker 
v. Hawley, 25 Kan. 674. It is immaterial that the lessor had insurance on the property, 
and has collected the money and refuses to rebuild. Skillen v. Water Works Co., 49 Ind. 
193, 198; Bussman v. Ganster, 72 Pa. 285; Hoy v. Holt, 91 Pa. 88,90. And if the 
lessee builds he has no right to the insurance. Ely v. Ely, 80 Ill. 532. See also Leeds 
v. Cheetham, 1 Sim. 146; Lofft v. Dennis, 1 E. & E. 474. 

1 Izon v. Gorton, § Bing. N.C. sor. And see Packer v. Gibbins, 1 Q. B. 42r. 

2 In Harrison wv. Lord North, Ch. Cas. 83, the plaintiff sought to be relieved from 
payment of rent for a house which was taken from his possession during the civil war for 
use as a hospital. For the plaintiff it was argued that this was not like an ordinary case 
of ouster by a third person, for there was no remedy over. For the defendant it was 
said : “ The plaintiff hath a pitiful case, but not such as this court can relieve, for the law 
and equity is all one in this case, . . . and cited the case of Carter and Cummins about 
two years since in this court, where the plaintiff being a tenant of a wharf, which by an 
extraordinary flood was carried all away, brought his bill to be relieved against paying 
of his rent, but all the relief he had was only against the penalty of the bond, which was 
broken for non-payment of rent; and the defendant ordered only to bring debt for his 
rent ... The Lord Chancellor (Sir Orlando Bridgeman) took time to advise ; but de- 
clared if he could he would relieve the tenant.” 

In Brown v. Quilter, Ambler, 619, Lord Chancellor Northington expressed surprise 
that it was considered so clear that the landlord could recover rent at law, and said that 
“when an action is brought after the house is burnt down, there is a good ground of equity 
for an injunction till the house is rebuilt.” The bill was in fact dismissed because the 
landlord in his answer offered to cancel the lease, and the tenant declined to accept a can- 
cellation. Thesame Chancellor is said to have proceeded upon the same theory in Cam- 
den v. Morton, 2 Eden, 219; and Lord Apsley adopted it in Steele v. Wright, cited in 
1 T. R. 708. See also Weigall v. Waters, 6 T. R. 488, 489, per Lord Kenyon. 

8 Hare v. Groves, 3 Anstr. 687; Holtzapffell v. Baker, 18 Ves. 115; Leeds v. 
Chatham, 1 Sim. 146, 150. See to the same effect Redding v. Hall, 1 Bibb, 536; Har- 
rison v. Murrell, 5 T. B. Mon. 359; Lamott v. Sterett, 1 Har. & J. 42; Hicks v. 
Parham, 3 Hayw. (Tenn.) 224. 

* Izon v. Gorton, 5 Bing. N. C. sor. 

5 McMillan v. Solomon, 42 Ala. 356; Ainsworth v. Ritt, 38 Cal. 89; ‘Aeaeniee U. 
Dorsey, 12 Ga.12; Womack v. McQuarry, 28 Ind. 103 ; Shawmut Nat. Bank v. Boston, 
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destruction of the property leased should have any effect upon a 
covenant to pay rent if partial destruction has none. The only 
ground for relieving in the former case is because there has been a 
failure of consideration. If this is true, it follows that there is a 
partial failure of consideration in the latter case. 

In one case it was intimated that a calamity occurring before the 
tenant was entitled to possession under the lease, although not 
causing the total destruction of the property, entitled the tenant to 
rescind the lease,! but this distinction can hardly be supported. 

A contract to make a lease should stand on the same footing as 
a contract to convey a freehold estate, though this is not clearly 
admitted in the cases? 

The distinction between an actual lease and a contract is ob- 
vious. In the first case the lessee acquires by the deed an actual 
legal estate. If that is what he bargained for, it is clear that im- 
mediately after the conveyance he has received the consideration 
for the rent. No further performance is due from the lessor. This 
would be abundantly clear if rent were customarily paid in a lump 
sum on execution of the lease, instead of in instalments at stated 
periods. It is, therefore, not a little odd to find it universally ad- 
mitted that it is a harsh rule of strict law which requires a tenant 





118 Mass. 125, 128; Graves v. Berdan, 39 Barb. 100, 26 N. Y. 498: Hilliard v. New 
York, &c., 41 Ohio St. 662, 666; Harrington v. Watson, 11 Ore. 143, 145; Hahn v. 
Baker Lodge, 21 Ore. 30, 34; Conn. Mut. Life Ins. Co. v. United States, 21 Court of 
Claims, 195, 201. But in Kentucky the English law is followed, Helburn v. Mofford, 
7 Bush, 169. 

1 Wood vw. Hubbell, 10 N. Y. 479, 487. Compare Edwards v. McLean, 122 N. Y, 
302. 

2 In Bacon v. Simpson, 3 M. & W. 78, it was held that a plaintiff who contracted to 
assign a lease of a furnished house could not recover damages from one who contracted to 
buy it, and refused to perform on account of partial destruction because he himself was not 
ready to perform. It is true the action was at law, and the lease included personal as well 
as real property, but the decision is not rested on these grounds. InCounterv. Macpherson, 
5 Moo. P. C. 83, the landlord agreed to put the premises in repair and put up an additional 
building. Before this work was completed, the premises were partially burned. The 
landlord was held not entitled to specific performance because the work was not com- 
pleted,andthisseems asufficientreason. Huguenin v. Courtenay, 21 S. C. 403, wasasuit 
by the seller for specific performance of an agreement for the sale of a lot of land on the 
shore of an island, the fee of which was nominally in the State, the occupants having 
legally an estate from year to year and paying as rent one penny annually, but having for 
practical purposes the absolute ownership. Before the day appointed for transfer of title 
the sea washed away a portion of the lot. The court, though expressing assent to the 
doctrine of Paine v. Meller, 6 Ves. 349, gave judgment for the defendant, and distin- 
guished the case of a sale of a leasehold estate. On appeal the decision was affirmed. 
The decision was clearly right on any view, because the agreement was subject to a con- 
dition which so far as appeared had not been performed, and the appellate court made, 
this a secondary ground of decision. 
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to pay rent when the leased premises are destroyed, —a rule from 
which it was decided only after some conflict that equity would not 
relieve, — to find that in New York by statute,! and in South Caro- 
lina by judicial decisions,? a tenant, the actual owner of a legal 
estate, is relieved from liability by substantial destruction of the 
premises, and that almost universally in this country total destruc- 
tion of the leased premises terminates the tenant’s liability, and 
yet to find frequently, in these same jurisdictions, that one who has 
agreed to buy real estate in the future, though perhaps discharged 
at law by accidental injury to the property, is regarded by a court 
of equity as already having such an ownership in the property that 
he must pay for it. The facts and opinion of the court in Hugue- 
nin v. Courtenay® are suggestive in this connection. The court 
says, in substance, if a tenant is relieved by destruction of the 
leased premises, he surely cannot be liable if the premises are de- 
stroyed after an agreement to lease in the future; and a lease is a 
lease though it be for 999 years and whatever the rent; but if, in- 
stead of a lease substantially equivalent to a fee, the subject mat- 
ter of the agreement were in fact a fee, the seller would be entitled 
to the price. 

Doubtless the reason why a tenant is relieved to the extent that 
he is in case of accidental injury or destruction to the leased prem- 
ises, is because the parties to a lease are apt to regard it rather asa 
contract than as a conveyance. “A lease is in one sense arunning 
rather than a completed contract. It is an agreement for a con- 
tinuous interchange of values between landlord and tenant, rather 
than a completed contract.”* If this were granted it would only 
make a lease analogous to a contract for the sale of real estate, and 
if the tenant is relieved in the former case, the vendee should be 
in the latter. Yet the same court which exhibited such tenderness 
for the lessee as thus to construe a lease has twice decided that a 
vendee is liable to pay to the vendor the contract price for land 

1 Chap. 345 of Laws of 1860 provides “ the lessees or occupants of any building which 
shall, without any fault or neglect on their part, be destroyed or be so injured by the ele- 
ments or any other cause as to be untenantable and unfit for occupancy, shall not be 
liable or bound to pay rent to the lessors or owners thereof after such destruction or in- 
jury, unless otherwise expressly provided by written agreement or covenant; and the 
lessees or occupants may thereupon quit and surrender possession of the leasehold 


premises and of the land so leased or occupied.” For the construction of this statute, 


see Suydam v. Jackson, 54 N. Y. 450; Butler v. Kidder, 87 N. Y. 98; Edwards v. 
McLean, 122 N. Y. 302. 


2 Ripley v. Wightman, 4 McC. 447 ; Coogan v. Parker, 2 S. C. 255. 
8 21 S. C. 403. 
# Whitaker v. Hawley, 25 Kan. 674, 687, per Brewer, J. 
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taken by eminent domain before transfer of the property, becoming 
entitled thereby to damages for the taking.! In the later of these 
two decisions the assessed damages were exactly one-third of the 
contract price.” 







Samuel Williston. 














1 Kuhn v. Freeman, 15 Kan. 423; Gammon v. Blaisdell, 45 Kan. 221. When Kuhn 
v. Freeman was decided, the eminent judge who wrote the opinion of the court in 
Whitaker v. Hawley, supra, was a member of the court. 
2 A lease of personal property might be thought to approach more closely to a con- 
tinuing contract, but such leases arerare. Inthe Southern States leases of slaves were 
formerly not unusual, and opinion was divided as to whether the loss in case of death fell 
upon the lessor or lessee. It was held that the lessee was excused from paying the stipu- 
lated hire in Collins v. Woodruff, 9 Ark. 463; Dudgeon wv. Teass, 9 Mo. 857 ; Bacot vw. 
Parnell, 2 Bailey, 424; Maldrow v. Wilmington, &c. R. R., 13 Rich. 69; Townsend w. 
Hill, 18 Tex. 422; George v. Elliott, 2 Hen. & Mun. 5. So emancipation by law was 
held to relieve the hirer from any obligation to pay rent thereafter. Wilkes v. Hughes, 
37 Ga. 361; Mundy v. Robinson, 4 Bush, 342. On the other hand, by other courts it 
was held that the hirer was not relieved in case of the slave’s death: Ricks’s Adm. v- 
Dillahunty, 8 Port. 134; Lennard v. Boynton, 11 Ga. 109; Harrison v. Murrell, 5 T. B- 
Mon. 359 (see also Redding v. Hall, 1 Bibb, 536; Griswold v. Taylor’s Adm., 1 Met’ 
(Ky.) 228; Hughes v. Todd, 2 Duv. 188); Harmon v. Fleming, 25 Miss. 135; Hicks 
v. Parham, 3 Hayw. (Tenn.) 224; Wharton v. Thompson, 9 Yerg. 45; Dickinson vz. 
Cruise, 1 Head, 258; or emancipation, Coward v. Thompson, 4 Coldw. 442. In all 
these cases it is to be noticed there was not simply deterioration, but absolute destruction 
of the leased property. But slaves were an unusual kind of chattel, and it was held 
that the lease of a slave gave the lessee a property right, an estate in the slave so to 
speak, for the term of the lease: Smoot v. Fitzhugh, 9 Port. 72; Harmon v. Fleming, 
25 Miss. 135; McGee v. Currie, 4 Tex. 217,222. Specific performance was also granted 
of contracts relating to them. Murphy wv. Clark,9 Miss. 221; Williams v. Howard, 3 
Murph. 74; Horry v. Glover, 2 Hill’s Ch. 515; Henderson v, Vaulx, ro Yerg. 30, 37. 
Compare Randolph v. Randolph, 6 Rand. 194. 
A lease of a furnished house includes personal as well as real property. In Whitaker 
v. Hawley, 25 Kan. 674, it was held that the absolute destruction of the personal prop- 
erty relieved the tenant from the payment of the rent reserved as alump sum for both per- 
sonalty and realty, but it was held otherwise in Bussman v. Ganster, 72 Pa. 285. See 
also Womack v. McQuarry, 28 Ind. 103; Clinton v, Hope Ins. Co., 45 N. Y. 454. A 
contract to assign the residue of a term in a furnished house was held excused by the 
destruction of the premises. Bacon v. Simpson, 3 M. & W. 78. 
In the civil law a hiring gives the hirer merely a contractual right, and wherever that 
system of law prevails, the hirer is excused not simply by the destruction, but also by the 
injury of the leased property, to an extent proportional to the injury. Hunter’s Roman 
Law (2d ed.), 506, 508. Pothier, Contrat de Louage, sections 138-143; Code Civil Art. 
| 1722, 1 Bell, Comm. (goth ed.) § 1208; Windscheid, Lehrb. des Pandekt. § 400; Code 

of Louisiana, Art. 2667. The law in Newfoundland seems to be the same, by custom. 
Broom v. Preston, Sel. Cas. S. C. Mewf. 491 (referred to in Gates v. Green, 4 Paige, Ch. 
355). A lease in the civil law is, therefore, analogous to a contract of sale. The civil- 
ians who support the doctrine of the Roman law as to risk in contracts of sale, have 
always been troubled to reconcile the law as to leases. Hofmann seems clearly right in 
saying that reconciliation is impossible. Periculum beim Kaufe, 18-21. 






















































LAW OF SAFE-DEPOSIT COMPANIES. 


A REVIEW OF THE LAW OF SAFE-DEPOSIT 
COMPANIES. 


HE business of conducting public safe-deposit vaults is a com- 

paratively new one in this country, the first of these institu- 

tions having been established but about thirty years ago. It was a 

natural development of the custom that formerly existed among 

banks of gratuitously according space in their vaults to customers 
having valuables for which they desired unusual protection. 

As soon as vaults were established by incorporated companies as 
separate institutions, the companies, in offering to the public the 
protection to be.obtained from them, assumed toward their patrons 
distinct relations and liabilities peculiar to the business from its 
nature. It has been necessary that these relations and liabilities 
should be defined and established at law, and the constantly in- 
creasing extent of the business and the importance of its position 
being recognized, it becomes a matter worthy of attention to con- 
sider what these are as interpreted by the courts. While the num- 
ber of cases that have come before them in which safe-deposit 
companies are primarily involved is singularly small, those adjudi- 
cated have at the same time made clear the leading principles 
applicable to the business. 

The important points to be considered may be stated as fol- 
lows : — 

I. The legal relation between the company and its depositors. 

II. The nature and extent of the liability of the company. 
lil. The position and duty of the company in case of legal pro- 
ceedings against the property of a depositor. 
IV. The relation between depositors having a community of inter- 
est in a safe. 


I. The Legal Relation between the Company and its Deposttors. 


This resembles in certain respects two species of relation recog- 
nized by law, —those of landlord and tenant and bailor and bailee. 
The resemblance to the first exists merely in form, however, sug- 
gested by the execution of the contract for hiring of the safe in 


the shape of a lease. In fact, there can be no relation of land- 
18 
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lord and tenant between them for two reasons: first, because the 
contract has nothing to do with real estate. This is shown by the 
exactly analogous case of an agreement for board and lodging with 
a designation of the particular rooms to be occupied. In such a 
case it was held that “ the technical relation of landlord and tenant 
is not created between the parties. The lodger acquires no inter- 
est in the real estate. If he is turned out of the rooms before the 
time expires, he cannot maintain ejectment, and while he remains 
the hotel-keeper cannot get his pay by distraining as for rent in 
arears.” Wilson v. Martin, 1 Denio, 602; White v. Maynard, 111 
Mass. 250.1 The second reason is found in the agreement on the 
part of the company, either expressed in the contract or implied 
from the nature of the business, to guard the safe. This agree- 
ment fully establishes between the parties the relation of bailor 
and bailee, and it is this that is recognized by the courts as 
their legal relation. 

In the case of Roberts v. The Stuyvesant Safe-Deposit Company 
(123 N. Y. 57), where the point was specifically passed upon, this 
is distinctly stated by the court to be the relation between the par- 
ties. In defining the liability of the company under it, the court 
cites the case of Jones v. Morgan (90 N. Y. 4). The latter case 
very aptly illustrates the contract relations and liabilities of the 
company, from the fact that the nature of the contract upon which 
action was brought is so entirely similar to that of the one existing 
between a safe-deposit company and its depositors. It is interest- 
ing, therefore, to consider it in detail. 

The defendant owned a building in the city of New York. Under 
an agreement with the plaintiff, who desired to store for safe-keep- 
ing certain household furniture, a space was allotted to her in said 
building, and the defendant assured her that her goods would be 
safe and would be guarded day and night. The allotted space was 
enclosed by wooden partitions with a door, upon which were two 
locks, the key of one of which was kept by the plaintiff. Most of 
the property was stolen by those in charge of the building. In an 
action to recover damages, it was held that the contract between 
the plaintiff and the defendant was one of bailment; that the de- 
fendant was liable as warehouseman, and was bound to exercise 





1 In the last particular, in the case of a safe-deposit company, the mode of procedure 
against the property of a depositor for arrears of rent is regulated in some States 
by statute. N. Y., L. 1875, c. 613, art. 15, as amend. 1886, c. 498; Mass., L. 1887, 
c. 89. 
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ordinary care and prudence. The defendant contended that the 
relations between himself and the plaintiff were those of landlord 
and tenant, and that he was not responsible for property placed 
in the space leased. This contention was not sustained, on the 
ground that, when he agreed to guard the space leased, and assured 
the plaintiff that her property would be safe, he rendered himself 
liable as bailee. The court, in their opinion by Earl, J., said: — 


“It is a species of bailment like that existing in the case of the de- 
positor in a safe-deposit company, who hires a box for his valuables 
and keeps the key. . . . He may keep the key, but the company, [even] 
without special contract to that effect, would be held to at least ordinary 
care in keeping the deposit; and the duty of such care would arise from 
the nature of the business it was carrying on, and the obligation to dis- 
charge it would be implied from the relation between the parties.” 


II. Zhe Nature and Extent of the Liability of the Company. 


It is in its character of bailee that the company meets its liabil- 
ity for negligence. In general, the extent of this is measured by 
the degree of deviation from the care required of the ordinary bailee 
or depositary for hire, which is the care that a “ prudent and intel- 
ligent” man would exercise in regard to his own property under 
similar circumstances. There are two leading cases in which the 
liability of the company for negligence is considered, and under- 
standing of the nature of the company’s responsibility cannot better 
be had than through an abstract of them. 

The first is that of the Safe-Deposit Company of Pittsburgh v. 
Pollock (85 Penn. State, 391), where the company contracted with 
a depositor to “keep a constant and adequate guard and watch 
over and upon the safe” rented by him. A number of bonds de- 
posited therein were found to be missing. The jury found that 
the depositor put them in the safe, and did not remove them there- 
from. There was no evidence that the vault or the safe had been 
broken, or that the lock had been tampered with. These facts be- 
ing unquestioned, and the bonds having been taken from the safe, 
it necessarily followed that it had been opened with a key suited to 
the lock. The fact that the bonds were taken under these circum- 
stances was evidence that the company had not kept “a constant 
and adequate guard and watch over and upon the safe,” as by its 
agreement it was bound to do. It was held from these facts that 
the manner in which the bonds were undoubtedly taken threw upon 
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the company the necessity of making some explanation for the 
absence of the bonds, and that the question as to whether or 
not the company was guilty of negligence was properly left to the 
jury. 

The other case is that of Roberts v. The Stuyvesant Safe-Deposit 
Company (123 N. Y. 57), previously referred to. There property 
was taken from the safe of a depositor in the vault of the company 
by officers acting under a search warrant. The description in the 
warrant of the property sought for did not sufficiently correspond 
with the property found in the safe to establish its identity as the 
property in question. Nevertheless, the officers removed it. It 
was held that the taking of the property under such circumstances 
was a trespass, which should have been prevented, if possible, by 
the officers of the company; or they should have used legal means 
to regain possession of it. 

The court stated the rule establishing the duty of the company 
as follows: — 


“When property in the custody of a bailee for hire is demanded by 
third persons, under color of process, it becomes his duty to ascertain 
whether the process is such as requires him to surrender the property, 
and if it is not, then it is his right and duty to refuse, and to offer such 
resistance to the taking, and adopt such measures for reclaiming it, if 
taken, as a prudent and intelligent man would, if it had been demanded 
and taken under a claim of right to the property by another without legal 
process. The defendant did not discharge the duty that it owed to the 
bailor and owner of the property by merely making a formal protest 
against entering the vaults where the property was.” 


It is appropriate to advert here to the rule of evidence applied in 
the case of the Safe-Deposit Company of Pittsburgh v. Pollock, to 
the effect that, in cases against safe-deposit companies for dam- 
ages on account of negligence, the burden of proof is on the 
plaintiff, unless there is prima facie evidence of negligence on the 
part of the defendant, calling for explanation from him. This 
follows the general rule, as stated in Edwards on Bailments, Art. 
399, thus: “It rests with the party alleging a fact by way of 
maintaining or defending an action to establish it by evidence.” 

What constitutes prima facte evidence is thus given in the same 
paragraph: “ The bailor makes a prima facie case when he shows 
such loss or damage to the chattel as ordinarily does not happen 
when the care which the law requires in the particular kind of bail- 
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ment is exercised.” The doctrine is followed in Arnot v. Branco- 
nier, 14 Mo. App. 431, and Collins v. Bennett, 46 N. Y. 490. 

It is also to be noted from the case of Safe-Deposit Company v. 
Pollock, that the question as to whether or not there has been neg- 
ligence is for the jury. 


III. Zhe Position and Duty of the Company in Case of Legal Pro- 
ceedings against the Property of a Depositor. 


The system of safeguards with which safe-deposit vaults are pro- 
vided is now very complete. The mode of construction is such as 
to offer a very slight opportunity for entry from without by thieves. 
Devices by which the lock upon each safe is made different from 
the others, and methods for securing the complete identification of 
customers, have reduced to a minimum the possibility of an impos- 
tor gaining access to one of the private safes through deceit prac- 
tised upon the custodian. Hence there is little chance for the 
company to incur liability through theft or loss of property arising 
from negligence on its part. Where, however, the officers of the 
company are called upon to exercise the greatest care and discre- 
tion, in order to protect adequately the property in their charge, is 
in the case of an attempt to reach the property of a depositor through 
process of law. The position of the company in such a case, and es- 
pecially the form of process that will reach property deposited with 
it, are among the most important questions in connection with the 
business which the courts have been called upon to decide. These 
points have been so clearly established that those acting for the 
company may be sure of two things: that the extent of their duty 
is reached in satisfying themselves beyond question that the pro- 
cess is legal and regular; and that, this being so, the company is 
exempt from all responsibility for the subsequent acts of the officer 
under it. 

We may now proceed to consider the steps by which these con- 
clusions were arrived at, in the course of which it will be seen that 
the company cannot be subjected to garnishment or trustee pro- 
cess; that the only process by which property deposited with it 
can be reached is through seizure by the sheriff under direct at- 
tachment; also, that the company is not liable for property of third 
persons taken from the safe of the debtor, either as his property or 
because confused with his property. 

The rule that the company is not subject to garnishment or trus- 
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tee process arises from the fact that there is no possession in the 
company of the property deposited in its safes. That is the dis- 
tinguishing feature of this kind of bailment. The company leases 
a safe to a depositor, and retains the controlling or master key to 
the lock. The holding of this key leaves with the company the 
control of the access to the safe, but in no wise gives it possession 
of the property therein placed. The master key is retained in order 
to perfect the security from theft or molestation that the company 
undertakes to provide. The company does not obtain or desire 
possession of the property. That remains absolutely in the de- 
positor. 

To enable garnishment to lie against a bailee, he must have 
more than constructive possession, as well as custody, of the prop- 
erty in his charge. Thus, to quote from Waples on Attachment, 
Art. 453:— 


“Tt would seem, therefore, that . . . baggage, though given to the rail- 
road company for transportation, is still in the owner’s possession. It is 
in much the same condition as when given to an expressman at the end 
of the journey to be taken to a hotel. . . . No one would think the ex- 
pressman . . . subject to garnishment as the possessor of the passenger’s 
property. ... As the keeper of a livery stable cannot be subjected to 
garnishment because horses of the defendant in an attachment suit are 
kept in his stable, so a like temporary possession of the trunk for trans- 
portation from depot to hotel, with like liability to have the owner take 
possession at will, ought not to subject the carrier to garnishment should 
a creditor of the passenger seek to attach them. The trunks may be at- 
tached,—the horses in the livery stable may be,—but not attached in 
the hands of third persons under the circumstances suggested. They may 
be seized by the sheriff as in the hands of the defendant, and taken 
directly into the sheriff’s custody.” ? 


So, from the opinion of the court in Gregg v. Hilson (8 Phila. 
91): — 


“T think it very clear that these rented safes cannot be the subject of 
attachment under the Act of June 16, 1836, sect. 35, Pamph. L. 767. They 
are not a debt due to the defendant, or a deposit of money made by him, 
or goods or chattels pawned, pledged, or demised. The contents of the 
safe are in the actual possession of the renter of the safe ; they have not 
been deposited with or demised to the company. I am asked to make an 





1 Hall v. Filter Mfg. Co., 10 Phila. 370; West. R. R. v. Thornton, 60 Ga. 300. 
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order upon the company to open the safe and file an inventory of its con- 
tents. This I am of opinion I have no power to do.” 


In Bottom v. Clarke (7 Cush. 487), where a locked trunk was 
deposited in the vault of a bank for safe-keeping merely, with the 
consent of the officers of the bank, who were ignorant of its con- 
tents and had no authority to open the trunk for the purpose of 
ascertaining them, it was held that neither the bank nor its officers 
could be charged by the trustee process either for the contents of 
the trunk or the trunk itself. 

Garnishment, therefore, cannot be resorted to for the purpose of 
reaching property so deposited, and seizure by the sheriff under 
direct attachment remains as the only available method. That this 
may be used can be gathered from the paragraph quoted from 
Waples on Attachment and the cases cited. Beyond this, that the 
legality of such seizure has been upheld by the courts is shown in 
Roberts v. The Stuyvesant Safe-Deposit Company (123 N. Y. 57) 
and United States v. Graff (67 Barb. 304), in both of which cases 
the process was held to be regular. In the latter case, the fact that 
it had been held in Gregg v. Hilson that garnishment would not lie 
against a safe-deposit company was used as an argument by the 
court in holding that property deposited with such a company could 
be seized by the sheriff, on the ground that property so placed must 
of necessity be subject to some form of process. The reasoning of 
the court in this connection is very clear: — 


“There was nothing improper in that part of the order made which 
directed the sheriff to open the safe and tin box containing the defend- 
ant’s property. The process could be effectually served in no other way. 
It was the duty of the officer acting under it immediately to attach the 
real and personal estate of the debtor. And that could only be done by 
taking it into his custody, where the property was tangible in its char- 
acter. Neither the safe nor the tin box constituted any portion of the 
defendant’s dwelling, and they were not within the protection which the 
law affords to that against an officer acting under civil process. They 
were simply places of deposit and safe-keeping for the defendant’s prop- 
erty, which the sheriff may enter to make the seizure required by law in 
the execution of the process in his hands. If that were not so, there 
would be nothing to prevent a failing or insolvent debtor from turning all 
his property into valuable securities or other articles, requiring but little 
space for their custody, and then placing them in the hands of a safe- 
deposit company for preservation, and defying all the efforts of his cred- 
itors to satisfy their debts by resorting to them. That would form an 


138 HARVARD LAW REVIEW. 


expedient for the success of fraudulent devices, which might render the 
laws of the State for the collection of debts entirely powerless. No such 
effect could be given to a deposit of that nature without at once defeating 
the object plainly designed to be secured by the law in rendering the 
debtor’s property liable to the process issued in favor of his creditors in 
actions brought to recover their just debts. Against that, his dwelling 
alone is secured against the intrusive action of the officer. And that in 
no sense can be so extended as to include either the safe or tin box in 
the custody of the Mercantile Trust Company for the defendant. A case 
has been presented on the points relied upon by the company’s counsel, 
supposed to be in conflict with this conclusion. It arose under the laws 
of Pennsylvania. And it was there held that the company could not be 
required to furnish a certificate of the contents of the safe, because they 
were virtually in the possession of the lessee. It is not necessary to con- 
sider the point whether this decision was properly made, for if it was then 
it is very clear that the only way in which the debtor’s property held in 
that manner can be rendered liable to the owner’s creditors is by seizure 
under attachment issued to the sheriff. If a certificate cannot be ob- 
tained showing the property so held for the debtor, and it cannot be seized 
under attachment or execution, then certainly the creditors are deprived 
of all means for applying it to the satisfaction of their debts. And an 
effectual mode would at last be discovered for enabling the debtor to 
withhold his property from his creditors. The law has not yet, and prob- 
ably will not very soon, lend its aid to the success of such an expedient 
for the protection of a debtor’s property against the clearly defined rights 
of his creditors.” 


The sheriff, then, must make the seizure of the property himself, 
and the question that at once arises is what assistance he may de- 
mand from the company. 

The courts have made it very clear that the company can be com- 
pelled to take no action that would cause a breach of trust on its 
part. Thus, in Bottom v. Clark, it was held that the officers of the 
bank could neither open the trunk placed in their charge, for the 
purpose of ascertaining whether or not it contained attachable 
property, nor could they give the trunk over into possession of the 
sheriff, for the reason that they had no knowledge of its contents, 
and therefore could not act on a supposition in regard to them. In 
Gregg v. Hilson, on much the same grounds, the court would not 
permit the safe-deposit company to open a box for the purpose of 
disclosing its contents to officers, since the company had no pos- 
session of the property, and could consequently presume to exercise 
none over it. 
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Where, however, the assistance of the company’s officers would 
not lead to a breach of trust, they may be compelled to give it. 
For the sheriff to be able to attach the property by taking it into 
his possession, he must of necessity know whether or not the 
debtor rents a safe of the company, and, if so, its location. If the 
officers of the company are satisfied that the writ is regular and 
the sheriff has a right to demand this information, they may safely 
give ittohim. If they refuse, it may be obtained through an appeal 
to the court, as was done in the case of Roberts v. The Stuyvesant 
Safe-Deposit Company. The company having found that it is 
authorized in giving the sheriff assistance to this extent, it becomes 
important to know its position in relation to the subsequent acts of 
the officer. As far as these are concerned, the liability of the com- 
pany ceases with its verification of the sheriffs authority, and he 
may then force the door of the safe and take possession of what- 
ever attachable property it may contain of the debtor, — and even 
of third persons, where it does not admit of identification or sepa- 
ration, — without being guilty of trespass himself or in any way 
involving the company in liability. 

The extent to which an officer may go, in order to make an 
attachment of property under a writ lawfully issued, has been 
clearly defined in cases that apply directly to this subject. In 
Burton v. Wilkinson (18 Vt. 186), it was held that the officer may 
force the door of a warehouse in order to attach property of a 
defendant, if he be refused admittance by those in charge of the 
warehouse having the keys. ‘Also, that, if the defendant holds 
the goods so placed with the warehouseman by a title illegal, the 
latter may show the lawful seizure in excuse for not delivering 
them against the true owner as well as against his bailor. Fol- 
lowing is an interesting extract from the opinion of the court 
covering the latter holding: — 

“The wharfinger is the agent of the person of whom he receives the 
goods, and cannot dispute the title of his principal in an action brought 
by the principal against him. But this cannot protect the goods thus 
received from an execution against the person thus depositing them ; and 
if they are taken from the wharfinger or warehouseman by lawful process, 
the wharfinger or warehouseman can protect himself in a suit brought 
against him by the owner. If the person from whom the wharfinger or 
warehouseman receives the goods claims the same by a title illegal, so 
that he cannot lawfully hold them, and they are taken by authority of the 


law out of the custody and care of the wharfinger, the latter may show 
this in excuse for not delivering them,” 
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In the case of confusion of goods the principle is equally dis- 
tinct. This is clearly expressed by the court, in the case of Wilson 
v. Lane (33 N. H. 466), as follows: — 


“The question arose in this country as early as 1810 in the case of 
Bond v. Ward (7 Mass. 123), and it was held by Parsons and the court, 
that if the goods of a stranger are in the possession of a debtor, and so 
mixed with the debtor’s goods that the officer, on due inquiry, cannot 
distinguish them, the owner can maintain no action against the officer 
until notice and demand of his goods and a refusal or delay of the officer 
to redeliver them. In Shumway v. Rutter (8 Pick. 443), it was again 
held that, when the owner of chattels suffers them to be mixed with those 
of another person so that they cannot be distinguished, an officer will not 
be liable to an action of trespass for attaching them as the property of such 
other person. . . . The doctrines of these cases were fully recognized 
here in the case of Lewis v. Whittemore (5 N. H. 364), where it was 
held that it was the duty of the officer to attach the goods of the debtor: 
notwithstanding they were mixed with the goods of the plaintiff; and he 
had a right to take and hold the whole until the plaintiff identified his 
goods and demanded a re-delivery. The sheriff cannot be treated as a 
trespasser for doing what he has a right to do.” 


Recognition of the general principle governing these cases is 
thus shown in the opinion in Roberts v. The Stuyvesant Safe- 
Deposit Company: “It is no doubt true that a bailee for reward, 
such as the defendant was, may excuse himself for a failure to 
deliver the property to the bailor when called for by showing that 
the property was taken out of his custody under the authority of 
valid legal process, and that within a reasonable time he gave 
notice of the fact to the owner,” citing Bliven v. H. R. R. Co., 36 
N. Y. 403; W. T. Co. vw. Barber, 56 N. Y. 544; Van Winkle vz. 
U.S. M.S. S. Co., 37 Barb. 122; Livingston v. Miller, 48 Hun, 
232; Stiles v. Davis, 1 Black. ror. 

But the same case shows that where there has been original 
neglect of duty on the part of the company, in allowing goods of a 
depositor to be removed on invalid process, the fact that the same 
goods were subsequently levied upon under valid process will not 
so cure such neglect that it may be offered in excuse by the 
company. 


“ The rule in such cases seems to be that when a bailee is sued by the 
owner for the conversion or negligent loss of the property bailed, it is 
not a defence or bar to the action to show that, after it went into the pos- 
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session of others, it was levied upon under process against the owner. 
. . . We do not think that the mere levy of an execution or attachment 
upon the property by a creditor of the owner, while it is in possession of 
the tortfeasor, is available as a defence or in mitigation. It must be 
shown that the owner had the benefit of it in such a way as to operate in 
law as a restoration of the property. None of the authorities that have 
been brought to our attention maintain the proposition that to show a 
levy alone is sufficient; and such a rule could not be supported in reason 
or justice.” 


It is, therefore, clear that both the company and the officer are 
protected in all proceedings conducted regularly under valid process. 
The further exemption of the company itself from any liability 
arising under the acts of the officer, after proof of his authority, is 
rendered complete by a significant ruling of the court in United 
States v. Graff. By this the officers and representatives of the 
company are not allowed to be present at the time of the opening 
of the safe by the sheriff; whereby the sole responsibility of the 
latter for his own acts is of necessity recognized. As a result of 
this, it follows that the company may avail itself equally with him | 
of any defences which the law provides for his protection. 

The plaintiff, in the case referred to, appealed from so much of 
an order made by the special term at Chambers as directed the 
exclusion of counsel and agents of each party at the time of open- 
ing the safe by the sheriff. The court in confirming the order 
ruled as follows: — 


“The portion of the order from which the plaintiff has appealed was 
clearly right. Without it the obligation would rest upon the officer to 
prevent the process he was required to execute from being converted 
into an instrument of investigation of the debtor’s private papers. Such 
ause of it would be an abuse requiring the punishment of the officer 
permitting it to be done under color of process delivered for an entirely 
different and lawful purpose. The order did no more than declare 
the duty of the officer, as the law defined it. It was a very proper 
exercise of the discretion of the court.” 


Whatever the results that the court thought it desirable to avoid 
thereby, it is clear that, with the exclusion of the representatives 
of the company, — particularly their exclusion in the character of 
unofficial witnesses merely, — all connection of the company with 
the property, in any capacity, was regarded as at an end from that 
time. 
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IV. The Relation between Depositors having a Community of 
Interest in a Safe. 


Where two or more individuals rent a safe together, it is cus- 
tomary for them to sign an agreement on the books of the com- 
pany reading somewhat as follows: ‘‘We agree to hire and hold 
safe No. —as joint tenants, the survivor or survivors to have 
access thereto in case of the death of either.” In the case of 
Hackett v. Patterson (16 N. Y. Supp. 170), the court was called 
upon to define the nature of such a tenancy and the rights and 
interests of the parties in the safe. They were here regarded in 
the same way as co-tenants of real property, and, whether joint 
tenants or tenants in common, as coming within the rules govern- 
ing the similar relation in the holding of real property. The 
plaintiffs’ testator and the defendant leased a safe in the vaults 
of the New York Safe-Deposit Company, and, on the death of the 
testator, his interest in these was, with the defendant’s consent, 
transferred to the plaintiffs on the books of the company for the 
period of one year. A few days before the expiration of such year, 
the defendant procured a renewal of the lease in his own name, to 


the exclusion of the plaintiffs. The receipt for rent paid by the 
plaintiffs stated that the safe would not be deemed to be relin- 
quished until the keys should be returned. The plaintiffs retained 
the keys until some months after the expiration of the lease. It 
was held that the renewal, privately acquired by the defendant in 
his own name, inured to the benefit of the plaintiffs, his co-tenants. 
In rendering the opinion of the court, Bischoff, J., said: — 


“The new lease constituted the plaintiffs and defendant Patterson 
joint lessees, and whether their relation thereunder was that of joint- 
tenants or tenants in common is equally immaterial in disposing of the 
question presented for adjudication, since either relation involves the 
application of the same principles of equity jurisprudence. ‘ Equality is 
equity,’ and, steadily adhering to the application of this familiar maxim, 
courts of equity have ever regarded the rights of joint tenants and ten- 
ants in common respecting their common estate to be reciprocal, neither 
being permitted during the continuance of the co-tenancy furtively to 
acquire and hold any advantage which would not also inure to the other’s 
benefit, provided the latter manifests a willingness to assume his just 
proportion of any burdens attending its acquisition and maintenance. . . . 
The only adequate relief was to accord plaintiffs that access to the safe 
to which, as beneficiaries of the leasehold interest, they were entitled, 
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and the exclusive jurisdiction of equity in matters of trust authorized 
that court to take cognizance of the action.” 


The mutual interests and responsibilities existing in the tenants 
through their community of interest in the safe is not, however, 
extended to the property there deposited, to the end that one ten- 
aut is supposed to have knowledge of or control over the property 
deposited by his co-tenant; so that, where two persons held a safe- 
deposit box in common, and one of them, without authority, 
abstracted therefrom, and transferred to an innocent purchaser 
for value, a certificate of stock belonging to the other, it was held 
that the certificate was not intrusted to the possession of the 
wrongdoer, either directly, indirectly, or impliedly; nor was he 
authorized to remove it from the box; and that, therefore, there 
could be no application of the rule that, where one of two innocent 
persons must suffer through the fraud of a third person, he must 
bear the loss who placed it in the power of the third person to 
commit the fraud. 


Thomas K. Cummins, Fr. 





1 Bangor Elec. Light Co. v. Robinson, 52 Fed. Rep. 520. 
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THE LANGDELL Number of the Review is an expression of the debt 
owed to Professor Langdell by his colleagues; the meeting of the Har- 
vard Law School Association this June will be an expression of the debt 
owed to him by the graduates of the School, and, from the presence of 
the distinguished orator of that occasion, of the debt owed by all law 
and lawyers. It may not be amiss to complete the record by saying 
something of the special debt owed to him by the students in the School. 
It is not easy for a man who has studied here even for a little while to be 
ignorant that the unexampled means of study which lie ready at his hand 
are not matters of course. It is worth each man’s while to remember 
now in the time of his present enjoyment that all these things are owed 
directly or indirectly to the Dean and to his twenty-five years of hard 
work; his has been the moving hand, his the responsibility, and to him 
credit is due. This is an occasion when the present students may recog- 
nize their obligation for all these causes which have made it such a 
very pleasant and profitable labor to be a student in the School. The 
Editors of the Review speak confidently for all in expressing the grati- 
tude which the students in the School feel for all the great things which 
they enjoy because Dean Langdell has done his work so well. 





By a clerical error it was stated in the May number of the REvIEW 
that the celebration of the Harvard Law School Association would occur 
on June 28. This should have been June 25, the day before Commence- 
ment, which comes this year on June 26. 





THE PRESUMPTION OF INNOCENCE. — In a criminal case, recently before 
the United States Supreme Court, a refusal to charge that innocence is pre- 
sumed till guilt is proved beyond a reasonable doubt was held erroneous, 
notwithstanding that the court charged fully and accurately that the burden 
was on the prosecution to prove guilt beyond a reasonable doubt. Coffin 


ems 





re 
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v. United States, 15 Sup. Ct. Rep. 394. Mr. Justice White, who delivered 
the opinion of the court, lays down the principle that a presumption is, of 
itself, evidence, while the doctrine of reasonable doubt applies only to 
the effect of the evidence, and therefore to say that the one is the equiv- 
alent of the other is to say that the exclusion of an important piece of 
evidence can be justified by charging correctly as to that part which is not 
excluded. 

The definition of a presumption as evidence is, perhaps, not perfectly 
consistent with the definition of evidence as a “ matter of fact to be used 
as a basis of inference to another matter of fact” (3 HarvaRD Law ReE- 
VIEW, 142). And the presumption of innocence, however it be defined, 
does not seem as clear and satisfactory in its nature and effect as do 
presumptions in general. It is easy to understand the nature and effect 
of all presumptions in favor of facts which would otherwise have to be 
proved. Such presumptions are an alleviation of proofs the 4vamen pro- 
bationis of the Roman law, and their effect is to throw upon the opposite 
party the duty of going forward with evidence. ‘Thus if it is necessary 
for a prosecutor to prove the sanity of a prisoner, or for a plaintiff to 
prove the immemorial antiquity of a custom, the presumption comes to 
his assistance, he is relieved of the duty of proving a part of his case, he 
has thrown upon his adversary the duty of going forward with evidence. 
But the presumption of innocence seems to be wholly different in its nature 
and effect. It is not an alleviation of proof, because the prisoner has no 
duty to prove innocence, nor does it throw upon the opposite party the 
duty of going forward with evidence, for that duty is already upon the 
opposite party by the merciful requirement of the criminal law that the 
prosecution shall prove guilt, and prove it beyond a reasonable doubt. 
What, then, is the significance of the presumption of innocence? Text- 
writers of distinction and one or two courts (Chamberlayne’s Best on Ev. 
1893, p. 309; 1 Stephen, Hist. Crim. Law, p. 438 ; Aloorehead v. State, 34 
Oh. St. 212; People v. Potter, 8g Mich. 353; People v. Graney, 91 Mich. 
646) have believed that the expression means nothing more than that the 
burden of proof is on the prosecution to establish the prisoner’s guilt 
beyond a reasonable doubt. The anomalous nature of the so-called pre- 
sumption, its uncertain effect on the case, the ample protection afforded 
the prisoner by the burden of proof on the prosecution, and the fact that 
the presumption is said to be rebutted only by proof beyond a reasonable 
doubt, are among the considerations which have led to this belief. Mr. 
Justice White is of opinion that those who entertain it have failed to 
discriminate properly. 

The actual decision is merely that a point-blank refusal to charge that 
there is a presumption of innocence, is error. In so far as this means 
that the refusal, if unexplained, might mislead the jury and prejudice 
them against the prisoner, it would perhaps be assented to even by the 
courts and text-writers, who deny the distinction between the presump- 
tion of innocence and the duty of establishing. The prisoner is clearly 
entitled to have the jury understand that there is no presumption of 
guilt. But it does not seem necessarily to follow that there is a pre- 
sumption of innocence. It may well be that there is no presumption 
at all, and if there is one, its effect on the case would seem to be too 
indefinite and misty to make it of much practical assistance to a jury. 
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New ComMErRcIAL Courts IN ENGLAND. — The expense and delay of 
mercantile litigation is a common and not unjustified source of complaint 
among business men, who feel that deterring suitors from enforcing their 
rights through a fear that justice will cost more than it is worth is hardly 
a legitimate application of the maxim that it is the policy of the law to 
discourage litigation. Some properly authorized method of judicial arbi- 
tration has been the remedy most frequently suggested. Some time ago 
England provided for the settlement of large classes of actions by pri- 
vate arbitration under certain regular rules; but after a full trial the 
system has given much less relief than was expected. The judicial inex- 
perience of lay arbitrators, their lack of coercive power, their tendency to 
compromise, and the difficulty of avoiding appealable irregularities in 
their proceedings have shown that arbitration is successful only within 
narrow limits. 

In consequence of this failure, what is called a Commercial Court has 
just been established, solely to determine mercantile disputes. It is in- 
tended to combine the authority and experience of an able judge with an 
elastic procedure adapted to the prompt settlement of actions. It cer- 
tainly seems more sensible to shape the public tribunals of justice to 
existing needs than to shift the burden to the shoulders of private arbi- 
tration, and the importance of this latest experiment is by no means con- 
fined to the country making it. 





CoMPARATIVE LEGISLATION. — That neat and useful little summary of 
State legislation in 1894 in the New York State Library Bulletin, is now 
at hand, and gives, as usual, a concise and comprehensive view of its 
subject. A glance at the array of material suggests how much food for 
reflection lies in this topic, and how inadequately treated it usually is. It 
is, perhaps, not surprising that the ordinary lawyer, rushed with business, 
should content himself with noticing only the statutory changes in the 
law of the jurisdiction in which he practises, but it certainly is somewhat 
to be regretted. Such summaries as these, and such addresses as Judge 
Cooley’s at the meeting of the American Bar Association in 1894, call 
attention only too unmistakably to the importance and the past neglect of 
the study of comparative contemporaneous legislation. 





BaNKER’sS Lien. — A recent decision in Kentucky is of interest as a 
new authority on an old and much disputed question in the law of bank- 
er’s lien. The facts of the case were these. A bank discounted and 
held a note, and at the maturity thereof held on general deposit for the 
maker a sum sufficient to pay the note. It permitted this sum to be 
checked out, and the question was whether the defendant, a surety on the 
note, was thereby discharged. Defendant had signed the note, which 
presumably was a joint and several one, as a co-maker, but the bank 
knew that he was only a surety. The Court of Appeals of Kentucky 
held that the surety was discharged. Pursifull v. Pineville Banking Co.’s 
Assignee, 30 S. W. R. 203. The authorities are irreconcilable, but it is 
believed that on principle the decision is perfectly sound. In accord 
with it are McDowell v. Bank of Wilmington, 1 Harrington (Del.), 369 ; 
Bank v. Henninger, 105 Pa. St. 496. And see Morse, Banks and 
Banking, 3d ed. § 503. The opposite view is taken in Bank v. Hill, 
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76 Ind. 223; Voss v. Bank, 83 Ill. 599; Martin v. Bank, 6 Har. & J. 
235; Bank v. Peck, 127 Mass. 298 (obiter). 

It is of course well settled that in cases of this sort the bank may, if it 
chooses, refuse to pay so much of its debt to the depositor as will equal 
the debt which the depositor in turn owes the bank. If this right of 
refusing to pay, which is sometimes called a set-off and sometimes a lien, 
is a genuine lien, it would seem to follow that the bank, by voluntarily 
paying the depositor’s claim, relinquished a lien, and so discharged a 
surety on the depositor’s note, in like manner as the relinquishment of 
any other security would discharge a surety. May not this right of 
refusing to pay the depositor’s claim very properly be regarded as a lien 
—alien on the claim? It gives the bank the right of retaining control 
over the claim for the purpose of security, and such a right, when given by 
law over the property of another, is certainly very similar to a lien. To be 
sure it is a lien on a chose in action, but that does not seem to be an in- 
superable difficulty. A stock certificate is a chose in action, and clearly 
the bank would have a lien on a stock certificate deposited with it, even 
if the certificate happened to be one of its own, and so, as in the principal 
case, a claim against the bank itself. The only difference, so far as is 
perceived, between the case of the stock-certificate and the principal 
case, is that in the latter there is no formal assignment to the bank of the 
depositor’s claim, the chose in action. But as the law has already given 
the bank power to deal with the claim for its security in like manner as if 
it had been assigned, a formal act of assignment does not seem to be 
called for. 

If it be conceded that the banker’s right of control over the de- 
positor’s claim is a lien on the claim, there would seem to be no diffi- 
culty on principle with the Kentucky decision; for payment of the claim 
would clearly be a relinquishment of the lien, and so a discharge of the 
surety. That the result which the case reaches is a desirable one from 
the standpoint of justice and convenience seems hardly open to question. 
If the bank wishes to be polite, and honor its depositor’s checks regard- 
less of the state of accounts between them, it ought not to call on the 
surety to make good the resulting loss. 





STATUTE OF LimITATIONS. —An interesting point, apparently a novel 
one in this country, has arisen in the Pennsylvania courts (Zewey v. Frick 
Coke Co., 31 Atl. Rep. 261). The defendant company mined coal under 
the plaintiff's land, inadvertently it would seem, though the report is not 
clear. For seven years the plaintiff had no means of discovering the de- 
fendant’s act. The defendant, in an action of trespass, set up the Statute 
of Limitations. The court, in its alternative capacity of court of equity, 
treated the action as though the plaintiff had brought a bill of account 
for coal taken; and declined to apply the Statute of Limitations on the 
ground that before a plaintiff has had reasonable means of discovering 
the existence of his cause of action, equity will not allow the Statute of 
Limitations to operate as a bar to his suit. The court satisfactorily distin- 
guishes an underground trespass, with its exceptional characteristics, and 
its difficulty, often impossibility, of speedy discovery, from a surface 
trespass, where the owner of the close is held to know, constructively at 
least, of any invasion of his boundaries. Some hesitation may be felt in 
admitting the propriety of allowing a bill of account for coal taken with- 


20 
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out more; or in accepting the broad rule here laid down as governing 
the courts of equity in applying the Statute of Limitations. Yet English 
authority is in accord with the case on both points (Zcclesiastical Commis- 
stoners v. IV. E. R. Co., 4 Ch. Div. 845 ; Bainbridge, Law of Mines, 311). 
Certainly the doctrine that equity will not apply the Statute of Limitations 
before the plaintiff has been guilty of laches appears sound on principle 
(Brooksbank v. Smith, 2 Y. & C. 58) and thoroughly sensible. The case 
is likely to be followed when the question arises in other jurisdictions. 
To be sure, the court in the principal case attempts to lay down, as 
another reason for not applying the statute, that failure to disclose an in- 
advertent trespass is fraud; but that position seems indefensible either 
on principle or authority (Dawes v. Bagnall, 23 W. R. 690). 





BREACH OF ConTRACT TO DELIVER IN INSTALMENTS.— A recent New 
Jersey case ( Gerli v. Poidebard Silk Mfg. Co., 31 Atl. 401) denies the 
doctrine of /Vorrington v. Wright, 115 U.S. 188, that, when there is a 
contract to deliver goods in instalments, a failure as to the first instal- 
ment gives the buyer a right to terminate the contract. In the New 
Jersey case the agreement called for the delivery of thirty bales of silk in 
three equal monthly instalments, and the defendant was held unjustified 
in cancelling the contract upon a failure to deliver the first instalment. 
The ground for this decision seems to have been that the plaintiff's 
breach did not evince an intention to abandon the contract, or not to be 
bound by its terms, following the English rule laid down in Afersey Steel Co. 
v. WVaylor, 9 App. Cas. 434. 

Neither the rule in Norrington v. Wright, which perhaps would not be 
followed literally by the United States Supreme Court, nor the one recog- 
nized by the New Jersey Court, seems satisfactory in all cases. A breach 
in regard to the first instalment ought not to be fatal to the entire con- 
tract, unless of such extent or nature as substantially to imperil the objects 
of the contract, or to create a reasonable apprehension of such a conse- 
quence. Other things being equal, doubtless an abandonment of the 
contract is often justified by a breach zm limine of less magnitude than 
would be required if it occurred after part performance by the party in 
default ; but this is not merely because the breach occurs at the outset, 
but because a breach at that time may be more significant of ultimate 
failure than one that happens later, and especially because no equities 
have been created between the parties by benefits received under the 
contract. 

On the other hand, any breach that does substantially interfere with 
the objects of the contract ought to be good ground for a rescission or 
abandonment, no matter how excellent the intentions of the party in 
default. ‘That the aggrieved party may obtain compensation for future 
breaches as well as past ones, should his confidence prove misplaced, 
does not help the New Jersey argument very much. The same might be 
said of any contract whose conditions have been partly but substantially 
violated, and the abandonment of a broken contract wo6uld seldom be 
legally possible to the innocent party. Whatever may be the ethical 
importance of good intentions they manifestly have little commercial 
value to the man who sees a lawsuit between himself and the realization 
of the profits of his contract. 

It is hardly good common sense, and it is difficult to believe it is good 
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law, to compel a purchaser either to rely upon the uncertain future per- 
formance of a seller already in default, or to buy his goods elsewhere at 
the risk of responding in damages should the original vendor prove pre- 
pared to fulfil the remainder of his contract. On the facts of this partic- 
ular case the dissenting opinion of Van Syckel, J., seems the better 
view. 





ANOTHER TURNTABLE DECISION. — An interesting and only too frequent 
problem presented to courts for solution is whether a little fellow attracted 
by an unfastened turntable can recover against a railroad company for 
negligence, — a question usually depending entirely upon the existence 
of a duty in the case. In Walsh v. Fitchburg R. Co., 39 N. E. R. 1068, 
reversing Walsh v. Fitchburg R. Co., 28 N. Y. Supp. 1097, the New York 
Court of Appeals has expressed a strong opinion, almost decided, — almost, 
for the case is, perhaps, explainable on other grounds, —that he cannot. 
This result is, doubtless, in accord with some of the most carefully con- 
sidered judgments on this point, but is, on the whole, rather against the 
numerical weight of authority. The latter cases, while not claiming that 
landowners must furnish safe premises for trespassers, contend that con- 
trivances introduced, liable to allure children, must not be carelessly 
allowed to become death-traps for the young and unwary. This doctrine, 
although attempting to distinguish between juvenile and adult trespassers, 
and easily capable of being made ridiculous by too great an extension, 
seems fair and just enough if properly limited, as in this connection. 
There is no endeavor to impose an insurer’s liability, only reasonable 
care of a most dangerous thing is demanded; nor is it hoped that vicious 
children can be kept. away, only those who are unaware of the peril are 
to be protected. In some jurisdictions, the feeling that parents should 
be compelled to look out for their infants, and the undoubted practical 
truth that any recovery by the child would probably inure to the benefit 
of the careless guardians, have had great weight. In New York, how- 
ever, where the doctrine of imputed negligence still flourishes, that reason 
would seem of little force. From the theoretical point of view much can 
be said on either side, but one cannot but sympathize with the more 
merciful and less technical rule, the one at which, perhaps unfortunately, 
the New York court did not arrive. 





VicE-PrRINCIPAL DocTRINE.—The doctrine of vice-principal is one 
whose value, theoretical and practical, may well be doubted ; nor do the 
tests which are used in its application render it more attractive. In 
Blomquist v. C., M. & St. P. Ry. Co. (Supreme Court of Minnesota, Apr. 
9, 1895), the difficulty of a satisfactory determination as to when the 
superior servant is a vice-principal, has lead to a vigorous dissent by 
Canty, J., in which some novel and interesting principles are laid down. 
The theory of the learned judge seems to be that the mere authority to 
hire, discharge, or oversee, is not the correct test, but that the disparity 
must be more substantial, such as disparity of knowledge or disparity of 
skill. Although it is, perhaps, impossible in the present state of the law 
on this subject (8 HarvarD Law ReEVIEw, 57) to judge accurately of the 
weight which is to be attached to such thoughtful discriminations, yet the 
careful opinion of Canty, J., is one which cannot profitably be disregarded 
by any person interested in the development of this doctrine. 
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Constructive Trusts. —In a recent New York case (Hutchinson v. 
Hutchinson, 32 N. Y. Sup. 390), the plaintiff conveyed lands to the defend- 
ant, his sister, without consideration, and in reliance on her parol promise 
to hold in trust for him. Plaintiff brought action for reconveyance, and 
it was held that the case fell within the Statute of Frauds, and that plain- 
tiff was not entitled to reconveyance. There was no actual fraud other 
than breach of promise, and the court held that a confidential relation 
did not exist between plaintiff and defendant. The case is in line 
with the New York decisions, which have held consistently since Sturte- 
vant vy. Sturtevant, 20 N. Y. 39, that a grantor who conveys on grantee’s 
parol promise to hold in trust for him, can get no redress in case of 
breach of promise ; unless there exist a confidential relation between the 
parties to the action (Goldsmith v. Goldsmith, 39 N. E. R. 1067). Fraud 
would take the case out of the Statute, but the New York Courts require 
something more than a mere breach of parol promise to reconvey to con- 
stitute fraud in a legal sense. (Wood v. Rabe, 96 N. Y. 414 at 226.) 
The English doctrine, on the other hand, recently reaffirmed in Davis v. 
Whitehead (1894), 2 Ch. Div. 133 (overruling Zeman v. Whitley, 4. Russ. 
423), allows the grantor to compel reconveyance, not by way of enforcing 
the parol agreement of trust, but because it would be fraud on the 
grantor to allow the grantee to keep what he has obtained without giving 
the promised consideration, or on the ground perhaps that the grantor is 
entitled — regardless of any element of fraud—to specific restitution for 
failure of consideration without more. Possibly the escape from the 
results of the New York doctrine may be found in a more liberal con- 
struction of the term “ confidential relations,” although there is no pres- 
ent authority for extending its meaning beyond very narrow limits. In 
any event, it is to be regretted that the New York courts have failed to 
notice, or at least to discuss failure of consideration as a ground for spe- 
cific restitution. Specific restitution on this ground is not specific per- 
formance; it is built up on a very different theory. That the result 
arrived at in each case is the same—a decree for conveyance of land 
deeded on grantee’s parol promise to reconvey—is merely fortuitous. 
The New York courts, however, are strongly committed, by a long line of 
precedents, to the doctrine of the principal case; and outside of New 
York, except in a few jurisdictions, notably Indiana (Giffen v. Taylor, 37 
N. E. R. 393), the whole weight of American authority is adverse to the 
English view. One must be sanguine, then, to hope that the doctrine 
of specific restitution in cases of this sort will soon find wide acceptance in 
American courts. 





REPORT OF AMERICAN Bar ASSOCIATION FOR 1894. — Probably no 
other event of the year calls together so brilliant an assemblage of legal 
talent as the annual meeting of the American Bar Association. The 
published reports of these gatherings always contain suggestive matter 
for the lawyer concerned to strengthen the morale and raise the standard 
of the profession, as well as for one interested in a discussion of current 
legal questions; and this latest volume is particularly rich in material of 
both kinds. 

Prominent in the former class are papers by John F. Dillon on “ The 
True Professional Ideal,” and by Wm. A. Keener on ‘ The Inductive 
Method in Legal Education.” Professor Keener’s contribution stirred 
up the old discussion of the comparative merits of the lecture, text-book, 
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and case systems of teaching law. The consensus of opinion seemed to 
be that the case method was gaining ground, and that books of cases 
with some independent matter, like those edited by Prof. J. B. Thayer of 
Harvard were, perhaps, best adapted to the use of reasonably mature and 
able students. 

An interesting letter was read, describing a Legal Dispensary con- 
ducted by the Law School of the University of Pennsylvania, designed 
to afford students some practical experience in dealing with actual cases. 
It may be noted in passing that since that time a similar experiment 
has been attempted by Harvard law students with somewhat profitable 
results. 

The paper read by Charles C, Allen, of Missouri, on “ Injunction and 
Organized Labor,” an examination of the jurisdiction of courts of equity 
in cases of civil disturbance like the Chicago railway riots of last year, 
evoked the most elaborate discussion of the meeting. Perhaps an idea 
of the attitude of the profession generally upon this subject may be 
gained by noting that over three-fourths of those who took part in the 
argument disagreed with Mr. Allen, who thought an injunction a miscon- 
ceived and unadvisable remedy under such circumstances. Both from 
a legil and a political point of view, the full text of the discussion con- 
tained in the report is well worth reading. 

The other published proceedings of the Association, while interesting, 
need no special mention except the rather startling result of an investi- 
gation conducted by Mr. Frank C. Smith, of New York, which showed 
that one-half of all the points of law decided in the American courts of 
last resort in 1893 were points of procedure not involving the merits 
of the case at issue. Discouraging to relate, the code States make a 
worse showing than those that have retained the common-law practice. 
The task of reforming legal procedure seems truly Sisyphean. 
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AGENCY — EMPLOYMENT OF AN ATTORNEY BY COLLECTING AGENCY — COMPEN- 
SATION. — Defendant placed a draft in the hands of a collecting agency for collection, 
and the agency employed plaintiff, an attorney in the city where the debtor lived, to 
collect and remit. Plaintiff seeks to recover for his services from defendant. Aé/d, 
collecting agency acted as principal in the transaction and not as mere agent, and so 
plaintiff has no claim against defendant. Dale v. Hepburn, 32 N. Y. Supp. 269. 

This case follows the settled law in New York and the U.S. Supreme Court. 
Hoover v. Greenbaum, 61 N. Y. 305; Hoover v. Wise, 91 U.S. 308. In some jurisdic- 
tions the courts hold that where paper is to be collected at a distance, there is an im- 
plied authority for collecting agency to employ a sub-agent to make the collection on 
account of the creditor. The question is one of fact, —was the agreement that the 
agency should collect the debt, or that it should merely employ some one else to col- 
lect it for the creditor? In the absence of any controlling evidence, it is submitted 
that the New York rule is the better; for, as the Court says, “if banks into whose care 
negotiable instruments are placed for collecting are regarded as principals, so much 
the more should a collection agency whose sole business is to collect claims placed in 
its hands, be so regarded.” 


BAIL AFTER CONVICTION PENDING APPEAL— POWER OF JUSTICE OF SUPREME 
Court. — Paragraph 2, rule 36, of the Supreme Court of the United States (11 Sup. 
Ct. iv.), provides that where a writ of error is allowed in case of conviction of a 
crime, the justice or judge of the Circuit Court or District Court shall have power to 
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admit the accused to bail. A¢e/d, (1) the Supreme Court had no power to make the 
, above rule, because the common law gives no right to admit to bail after conviction 
and sentence ; no United States statute gives the right; nor does the power to make 
necessary rules for the orderly conduct of the business of the court give the right. 
(2) Under this rule Mr. Justice White of the Supreme Court, not being a justice of 
the circuit where the case was tried, could not make a valid order admitting de- 
fendant to bail pending the case on writ of error. United States v. Hudson, 65 Fed. 
Rep. 68. 

Although bail will not ordinarily be allowed after conviction, yet it seems to be 
well settled that, in the absence of statute denying bail to a prisoner after conviction 
and sentence and pending appeal, the admission to bail is purely discretionary with 
the court, and may be allowed. 1 Bishop’s Criminal Procedure, § 253, and cases cited. 
The decision on the second point would seem to be a sound interpretation of the 
Supreme Court rule. But both points were reversed in the following case. 


BAIL AFTER CONVICTION PENDING APPEAL— POWER OF JUSTICE OF SUPREME 
Court. — The defendant in preceding case petitioned for a writ of mandamus to 
the district judge to compel him to admit petitioner to bail. edd, (1) bail may be 
taken after conviction pending appeal, by order of the proper court, judge, or justice. 
(2) The order of Mr. Justice White admitting defendant to bail subject to the ap- 
proval of the District Judge, was valid, since “any justice of this court, having 
power ... to allow the writ of error . . . has the authority . . . to order the plaintiff 
in error to be admitted to bail.” Mandamus granted to compel district judge to act 
and to exercise his discretion with regard to admitting petitioner to bail, not to con- 
trol his discretion. Mudson v. Parker, 15 Sup. Ct. Rep. 450 (Brewer and Brown, JJ., 
dissenting). 

The decision on the first point is unexceptionable. See references cited under 
preceding case. The second point is more doubtful. As a general rule, any court 
having appellate jurisdiction may take bail. But as Mr. Justice Brewer says, in his 
dissenting opinion, the Supreme Court, by naming in the rule certain judicial officers 
as the ones to admit to bail, has, on the principle expressio unius exclusio alterius, de- 
clared that it has named a// who are to exercise that authority. 


BANKRUPTCY — PETITIONING CREDITOR— POWER TO GO BEHIND A JUDG- 
MENT OBTAINED BY COMPROMISE.—A bankruptcy petition was presented to a 
registrar founded on a judgment obtained by compromise. The registrar found the 
compromise unfair though not fraudulent, and refused the petition. On appeal to the 
Court of Appeal, it was Ze/d, by Lord Esher and Lopes, L. J., that the court could go 
behind the judgment and determine whether it was fair; that this was necessary to 
protect the debtor as well as the other creditors, who would be deprived of their right 
to get hold of the property if the debtor were put into bankruptcy; that as the fairness 
of the compromise could be looked into after the debtor was put into bankruptcy, 
it should be used to protect the other creditors. Rigby, L. J., dissented on the 
ground that, historically considered, bankruptcy courts had the power to reject a 
judgment debt only in cases where there was no consideration (which a later Bank- 
ruptcy Act had changed) and on ground of fraud. Jn re Hawkins, Ex parte Troup 
[1895], 1 Q. B. 404. mer 

The dissenting Lord Justice is undoubtedly correct in his treatment of the cases 
historically; but the principle enunciated in those cases carries us as far as the majority 
of the court have gone in this case. See remarks of James, L. J., Ax parte Kibble, 10 
Ch. App. p. 373, at p. 376; also of Lord Esher in Zx parte Lennox, 16 Q. B. D. 315, at 
321, 322. The principle seems to be that, “ having regard to the serious consequences 
to the debtor fand to other creditors] of allowing a bankruptcy notice to proceed, . . . 
if the debtor at the hearing . . . can satisfy the court that the judgment was obtained 
. .. under circumstances that make it inequitable that it should be enforced against him, 
the court would have power to set the notice aside.” Robson’s Law of Bankruptcy, 7th 
ed. p. 190. See also Williams’ Law of Bankruptcy, 6th ed. § 37, pp. 113-114. The 
result of the majority seems an admirable one to reach, and comes within the principle 
of the previous cases. 


BILLS AND NoTES—BANKER’s LIEN — DISCHARGE OF SuRETY.-— A bank dis- 
counted and held a note, and at the maturity thereof, held on general deposit for the 
maker a sum sufficient to pay the note. It permitted this sum to be checked out. 
feld, that a surety on the note was thereby discharged. Pursifull v. Pineville Banking 
Co.’s Assignee, 30 S. W. Rep. 203 (Ky.). See Nores. 


CARRIERS — WARRANTY OF SEAWORTHINESS. — He/d, that a carrier is liable for 
losses incurred on a shipment of cattle through shrinkage or fall in market value, 
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resulting from delay occasioned by a breach of the warranty of seaworthiness, although 
such breach was due to a hidden defect in the propeller shaft of the vessel, not attribu- 
table to the carrier’s negligence. Zhe Caledonia, 15 Sup. Ct. Rep. 537. 

This decision falls in line with the weight of authority and better opinion both in 
England and the United States, holding a shipowner responsible as an insurer as to 
latent defects in his vessel, unknown to him and not discoverable upon examination. 
3 Kent’s Comm. 205. The strong dissenting opinion of three members of the court 
is based upon an alleged distinction between an injury caused directly by breach of 
the warranty of seaworthiness and loss resulting from delay caused by such breach. 
There is no doubt that, generally speaking, a carrier is not an insurer as to the time 
of delivery or losses flowing out of accidental delay. But this is an action for conse- 
quential damages due to a breach of warranty. The fault of the carrier is the breaking 
the warranty; and it cannot be said that the delay caused thereby is excusable within 
the rule relied upon by the dissenting justices. 


CARRIERS — WHEN A CARRIER BECOMES WAREHOUSEMAN.—A railway com- 
pany, having carried plaintiff’s goods to their destination, stored them in its ware- 
house, in which they were destroyed by fire, through no fault of the defendant. edd, 
that a railroad’s liability as a common carrier continues until notice of the arrival of 
the goods is given to the consignee, and he has had a reasonable time thereafter to 
remove them. Lake Erie & W. R. Co. v. Hatch, 39 N. E. Rep. 1042 (Ohio). 

The case is one of first impression, committing Ohio to the view advanced by the 
New York Courts in opposition to the great weight of authority, making the liability 
of the carrier as such terminate with the arrival of the goods at their destination. 
Formerly, an actual delivery of the goods was required of the carrier; and now that 
modern modes of transportation have made personal delivery impracticable, the juris- 
dictions which have settled upon.a reasonable time for removal, or a reasonable time 
with notice, in substitution, claim that they are thus following the old common-law rule. 
In reality they have extended it beyond its utmost limits by making the carrier liable 
as a carrier when he has ceased to be one, and when the reasons for his extraordinary 
liability have ceased to exist. 


CHOSES IN ACTION — ASSIGNMENT — PRIORITY OF NOTICE TO DEBTOR. — Held, 
where two assignments of a chose in action are made to different persons, the assignee 
who first gives notice of his claim to the debtor has the prior right, though the assign- 
ment to him is later in date than that to the other assignee. Methven et al. v. Staten 
Island Light, Heat & Power Co., 66 Fed. Rep. 113. 

This case follows the settled rule in the U.S. Supreme Court, — Spain v. Hamil- 
ton’s Adm’r, 1 Wall. 604, — in England and insome of our States. The contrary rule, 
that the prior assignee prevails, is established in New York, Massachusetts, and many 
of our States. It is submitted that the New York and Massachusetts rule is correct on 
principle, and that the general principle that ‘‘ he who is first in time is best in right” 
should determine this class of cases, except (1) where the second assignee has been 
misled by prior assignee’s failure to notify the debtor, and (2) where the second 
assignee has obtained payment, or, what is practically the same thing, reduced the 
claim to a judgment or effected a novation, in which cases the second assignee has 
obtained a legal right, and should not be compelled to give it up. 

The case of Spain v. Hamilton’s Adm’r, 1 Wall. 604, which established the rule in 
the U. S. Supreme Court, seems to have been decided on a misapprehension of an 
earlier decision by the same court, —that of Judson v. Corcoran,17 How.612. There 
the second assignee had reduced the claim to possession, and the decision is expressly 
put on that ground. And yet Spain v. Hamilton’s Adm’r is decided as being clearly 
within the principles recognized in Judson v. Corcoran. 


CONSTITUTIONAL LAW — MUNICIPAL BOUNDARIES — LEGISLATIVE AND JUDICIAL 
PoweER.— An act of the legislature authorized the annexation of a strip of land lying in 
an adjoining county, to a city. The strip was entirely separated from the city by four 
distinct municipal corporations, running from the county line to the original boundary 
of the city. Plaintiff, a landowner in the strip, brought a bill to enjoin the collection 
of municipal taxes. e/d, that the legislature had no power to extend the limits of a 
specially chartered city by adding to it lands entirely separated by intervening territory. 
Injunction granted. City of Denver v. Conlehan, 39 Pac. Rep. 425 (Col.). 

The court go into the definitions of “city” and “ town,” and emphasize the idea of 
unity, of collectiveness, which they think is conveyed by the use of such terms. They 
conclude by saying that it was never contemplated by the law that the territorial limits 
of a city might include distinct parcels of land, separated from the city proper by inter- 
vening territory. Smith v. Sherry, 50 Wis. 210, seems to support the view taken by the 
court. But actual instances inconsistent with the above may be noted. Portions of sev- 
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eral English counties lie, like islands, entirely within the boundaries of neighboring coun- 
ties. In Massachusetts, Cohasset is separated from the rest of Norfolk County by two 
intervening towns. For some time after the passage of the act authorizing the annexa- 
tion of certain suburbs to Boston, Brighton was a part of the city, though at no point con- 
tiguous thereto. Doubtless similar separations exist. It is submitted that the principal 
case is an instance of the assumption, on the part of a court, of a power to regulate a 
matter which might be more properly left, it would seem, to the discretion of the legis- 
lature. See Cooley, Const. Lim. (6th ed.) 587, 616, and cases cited ; 1 Dill. Mun. Corp. 
(4th ed.) § 185 and cases cited. 


CONSTITUTIONAL LAW — POLICE POWER— EXAMINING BOARD.— A statute pro- 
vided for an examining board of plumbers consisting of three experienced plumbers, the 
chief inspector of plumbing and drainage of the board of health, and the chief engineer 
having charge of sewers. It further required all persons engaged in the business of 
employing or master plumbers to undergo an examination by said board as to their fit- 
ness for conducting such a business. Hée/d (Peckham, O’Brien and Bartlett, JJ., dise 
senting), the act is not void, but a valid exercise of the police power. People v. War 
den of City Prison, 39 N. E. Rep. 686 (N. Y.). 

The case shows a tendency inthe New York court to retract from the position taken in 
People v. Marx, 99 N. Y. 377, and to recognize the bounds beyond which the judiciary 
cannot interfere with the doings of the legislature. The court takes the ground that 
where an act is intended and appropriate to accomplish the good of protecting the public 
health, the exercise of legislative discretion is not the subject of judicial review ; and that 
an act should, if possible, be taken as having been passed with this intent. In accord- 
ance with this view, the Supreme Court of the United States, in considering the validity 
of a statute prohibiting the sale of oleomargarine, has said, “ If all that can be said of this 
legislation is that it is unwise, or unnecessarily oppressive to those manufacturing or 
selling wholesome oleomargarine, as an article of food, their appeal must be to the legis- 
lature, or to the ballot-box, not to the judiciary. The latter cannot interfere without 
usurping powers committed to another department of government.” Powell v. Pennsyl- 
vania, 127 U. S.678. The judiciary of Kansas has ina late case failed to recognize this 
limitation, and has declared void an ordinance restricting the business of city scavengers 

to persons appointed by the city. Jn re Lowe, 39 Pac. Rep. 710. 


CONSTITUTIONAL LAW— RAILWAY COMPANY — REGULATION OF FARES — REA- 
SONABLENESS. — Plaintiff below sued a railway company under a statute which fixed the 
maximum rate of fare at three cents per mile, and which gave a penalty to the passenger 
for each overcharge. The company made offers tending to prove that the statutory rate 
was unreasonable, as under it the company was unable to pay the interest on the capital 
invested. The offers were ruled out, and the plaintiff had judgment, which was affirmed 
by the Supreme Court of Arkansas, and, on error, by the Supreme Court of the United 
States. St Z.& S. F. Ry. Co.v. Gill, 15 Sup. Ct. Rep. 484. The act incorporating the 
company which built the road originally authorized a charge of five cents per mile; and 
defendant, having succeeded to the franchise by a mesne conveyance, claimed the same 
privilege. The court 4e/d that the right to fix the fare did not accompany the property 
in its transfer toa purchaser, in the absence of express provision to that effect in the 
statute, citing Morgan v. Louisiana, 93 U. S. 217; Wilson v. Gaines, 103 U.S. 417; 
and Railway v. Miller 114 U.S. 176, as authority. 

The court intimated that legislation establishing a rate of fare which was so un- 
reasonable as to practically destroy the value- of the carriers’ property, might be held 
unconstitutional, as depriving the company of its property, without due process of law, 
considering and approving Ra/road Commission Cases, 116 U.S. 307; Dow v. Beidel- 
man, 125 U. S. 681; Railway v. Minnesota, 134 U.S. 418; Railway v. Wellman, 
143 U.S. 339, and Reagan v. Trust Co., 154 U.S. 362. But to declare an act unconsti- 
tutional is an exercise of the highest power of the court, and the necessity of such a 
decision must plainly appear. Here the defendant’s offers had reference only to that 
part of the road over which plaintiff had been carried, and did not tend to prove the 
statutory rate unreasonable for the road as a whole, or for that part of it which was situ- 
ated in Arkansas. The decision of the State Court (54 Ark. ror), that the correct test 
was the effect of theact on the defendant’s entire line within the limits of the State, was 
followed ; and the court therefore sustained the law for lack of proof going to this extent. 


CONTRACTS — DELIVERY IN INSTALMENTS — BREACH IN LIMINE — DAMAGES. — 
Plaintiff contracted to deliver to defendant 30 bales of silk, — 10 bales July 25, 10 bales 
August 15,and 10 bales September to. Plaintiff failed to make first delivery, and August 
1 defendant gave notice that it cancelled the contract. Plaintiff could not have made the 
delivery due August 15, but was able to make the last one, had defendant permitted it. 
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Held, that defendant’s refusal to receive further goods was unjustified, and plaintiff could 
recover damages as to the last instalment, but not as to the one which he could not have 
delivered in any event. Gerli v. Poidebard Silk Mfg. Co., 31 Atl. Rep. gor (N. J.), 
Van Syckel, J., dissenting. See NOTEs. 


CORPORATIONS — BENEFIT SOCIETY — WHO ARE ENTITLED TO UNDISTRIBUTED 
Funps. — All members of a mutual benefit society, organized under Friendly Societies 
Act (10 Geo. IV. c. 56), and all persons entitled to the distribution of funds under the 
Society’s rules were dead, but the Society had not been dissolved, and a comparatively 
small sum remained in the hands of the trustees, who disclaimed all beneficial interest. 
Held, that this sum should be held as a resulting trust for the legal representatives ofall 
who had ever been members in proportion to the amount of their contributions, and that 
an investigation must be had as to who had been members and as to the amount of their 
contributions, although this investigation would probably more than exhaust the funds 
on hand. Cunnach v. Edwards, 11 The Times Law Rep. 249 (Chan. Div., Chitty, J.). 
The Supreme Court of Maine, in a somewhat similar case of an incorporated mutual 
insurance company, held that the undivided sum should go to the State. 7Zitcomé v. 
Kennebunk Mut. Ins. Co.,79 Me. 315. This Maine decision seems an expedient one, 
but the English decision seems technically sound. 


CRIMINAL LAW— LOTTERIES. — Where a tradesman offers a mn to each pur- 
chaser of goods, and advertises that one among those given away will unlock a glass box 
which is displayed in the shop window and contains $25, which sum is to become the 
property of the person receiving the right key: Hée/d, sales of goods under such condi- 
tions are in effect a gift enterprise, and a conviction of the proprietor under a city ordi- 
nance against lotteries is proper. Davenport v. City of Ottawa, 39 Pac. 708 (Kas.). 

The statutes against lotteries are usually drafted in very broad terms, and a great many 
of the chance schemes of enterprising dealers could be prevented by law if the prose- 
cuting attorney chose to procure indictments. Thus, a newspaper coupon to each sub- 
scriber entitling the receiver to participate in a prize-drawing is a lottery ticket, State v. 
Mumford, 73 Mo. 647; to sell a number of packages of tea at the same price, in some of 
which a prize ticket is enclosed, is to conduct a lottery. State v. Boneil, 42 La. Ann. 
1207; so to advertise that the proprietors of a certain establishment will give a gold 
watch to the customer who on a certain day guesses the number of beans in a certain 
jar, Hudelson v. State, 94 Ind. 426. 


CRIMINAL LAW— PROCEDURE — DuTY TO PASS SENTENCE — Loss OF JURISDIC- 
TION. — A prisoner after pleading guilty was allowed to go out of custody without bail. 
Held, the court had no jurisdiction more than three years afterward to rearrest and sen- 
tence him. People v. Allen, 39 N. E. Rep. 568 (IIl.). 

The case decides that it is the duty of the court to sentence the prisoner within a 
reasonable time after a plea of guilty ; that the court has not authority to suspend passing 
sentence an unreasonable length of time. So far the case seems thoroughly sound and 
in accord with authority. The case further holds that a breach of this duty to pass Sen- 
tence within a reasonable time deprives the court ofall further jurisdiction in the matter. 
There seems to be little authority on this point. None of the authority cited in the 
principal case bears on the second point. Coxtraare Beach, New Criminal Procedure, 
§ 1291; State v. Watson, 95 Mo. 411. The result reached in the principal case — that 
those proven guilty of a crime or admittedly guilty must go unpunished — is very unsatis- 
factory. The doctrine of the Missouri case cited above as contra to the principal case on 
this point, better serves the ends of justice. 


CRIMINAL LAW— THE PRESUMPTION OF INNOCENCE — BURDEN OF PROOF. — 
Held, that a refusal to charge that innocence is presumed till guilt is proved beyond a 
reasonable doubt, is erroneous, notwithstanding that the court does charge, fully and ac- 
curately, that the burden of proof is on the prosecution to prove guilt beyond a reason- 
able doubt. Coffin v. United States, 15 Sup. Ct. Rep. 394. See NOTEs. 


EQuiITy — FRAUD AGAINST CREDITORS — PAYMENT OF PREMIUMS ON INSURANCE 
PoLicy — EQUITABLE AssETS. — He/d, that payments made by a debtor as premiums 
upon a policy of life insurance upon his own life, for the benefit of a wife and child, are 
essentially gifts to the beneficiary, and conclusively fraudulent and void as against credi- 
tors existing at the time of such payments. Merchants’ & Miners’ Transportation Co. 
v. Borland, 31 Atl. Rep. 272 (N. J.). 

The decision seems manifestly right, and the doctrine is one established in Eng- 
land. See Freeman v. Pope, L. R. 9 Eq. 206; Stokoe v. Cowan, 7 Jur. (N. S.) 901; 
Fenkynv. Vaughan, 25 L. J. Ch. 338. In U.S. the decisions are in conflict. In accord 
with the principal case are Fearn v. Ward, 80 Ala. 555; Stigler’s Ex. v. Stigler, 77 Va. 
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163. Barry v. Equitable Life, 59 N. Y. 587, 593 (semble). Contra, are Elliot’s Appeal, 
50 Pa. 75 (semble); Central Bank v. Hume,123 U.S. 195. For an exhaustive criticism 
of the latter case by Prof. Williston, see 25 American Law Review, 185. 


EVIDENCE — DEED — COLLATERAL UNSEALED INSTRUMENT. — Plaintiff’s intestate 
deeded land to defendant absolutely. At time of delivery of the deed both signed a sepa- 
rate unsealed instrument, stipulating that the deed was conditioned on the grantee’s sup- 
porting the grantor for life. Both instruments were made for the purpose of effectuating 
a previous oral contract. Both were recorded. In an action of ejectment it was he/d, 
that the two instruments should be read together in determining the grantee’s title under 
the deed. Morton's Adm’r v. Perkins, 31 Atl. Rep. 148 (Vt.). 

It is well settled that parol evidence is admissible to show that a deed absolute on its 
face was really intended as a mortgage. The cases seem to limit this exception to trans- 
fers intended as security, and the principal case seems to go farther than any of the 
authorities. 


INSURANCE — RECOVERY UPON AN ACCIDENT PoLicy — LEGAL CAusE. — Defend- 
ant company insured the plaintiff’s intestate against accidents, but with a proviso that the 
policy should not cover suicide, intentional injuries or death resulting from disease. The 
insured accidentally shot himself. The wound resulted in tetanus, and on the eighteenth 
day he was found dead, with his throat cut and a scalpel in his hand. It was also evi- 
dent that he had died in atetanicspasm. He/d, a charge was unexceptionable to the effect 
that, if the wound was an accident and produced tetanus, and if the insured was impelled 
to kill himself from the intense agony caused by the tetanus, then the jury might find that 
the pistol shot was the proximate cause of the death. Although the deceased cut his own 
throat and died from the direct effects of the cut. TZvavellers’ Ins. Co. v. Melick, 65 Fed. 
Rep. 178. . 

This case is interesting as involving the doctrine laid down in Schaeffer v. Ry. 115 
U.S. 249. It was suggested in 8 HARVARD LAw REVIEW, 176, that the question of 
whether an accident could be the proximate cause of insanity and subsequent suicide, 
should at least be submitted toajury. This was practically the question submitted here, 
and a verdict for the plaintiff issustained. The action in the above case sounded in tort, 
aud the doctrine of proximate cause was invoked to measure the liability; while in the 
principal case the policy fixed the extent of the liability and the only question was whether 
death did result from the wound. The difference between the cases in principle, how- 
ever, is not great, and this decision would seem correct in allowing a jury to pass upon 
the evidence. 


PERSONS — CRIMINAL CONVERSATION. — /é/d, that a married woman cannot main- 
tain an action for damages against one of her own sex, where the right of recovery is 
based solely on alleged adulterous acts between plaintiff’s husband and the defendant. 
Kroessin v. Keller, 62 N. W. Rep. 438 (Min.). 

Justice Collins rests his decision upon the distinction between an action simply in the 
nature of criminal conversation, and one founded on the substantive right of a wife to the 
society and protection of her husband. It is upon this ground, if at all, that the case is 
to be supported. Haynes v. Nolin, 129 Ind. 581; Bennett v. Bennett, 116 N. Y. 584. 

The result arrived at by the court here embodies the spirit of the English rule that a 
husband alone can obtain divorce by merely proving the fact of criminal conversation, 
and expresses the general impression of the day that the male is the only sex which can 
be greatly damaged by violation of the marriage vow. There is little doubt that, at pres- 
ent, this decision would be widely approved in United States courts, especially when- 
ever the effect of modern statutes upon the legal status of women has not been felt in its 
full force. But gu@re whether the social, as well as the legal, revolution in the relations 
of the sexes should not bear in a practical manner upon an action of this kind. There is 
at least one decision in this country which would seem to point inthat direction. Seaver 
v. Adams, 19 Atl. Rep. 776. 


PROPERTY — CONTINUOUS AND APPARENT EASEMENTS. — Plaintiff and defendant 
purchased a building which consisted of two dwellings exactly alike. Each simultaneously 
took a separate deed of his dwelling and his respective half of the land on which the 
building was located. Each dwelling was supplied with water from a well somewhere 
upon the land. The only part of the water-supplying apparatus visible was a pump in 
each kitchen. The well was afterwards found to be on defendant’s land and he shut off 
plaintiff's water supply. Aé/d, the right to water from this well passed to plaintiff with 
his deed, 1 being a continuous and apparent easement. Larsen v. Peterson, 30 Atl. Rep. 
1094 (N. J.). 

“his decision follows Pyer v. Carter, 1 H. & N. 916, and is contra to the dictum in 
Suffield v. Brown, 4 De G. J. & S. 185, which has been followed in many jurisdictions. 
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The only question arising in the case was whether this was an apparent and continuous. 
easement, the Vermont court recognizing no distinction between the reservationand grant 
of easements of this character upon the severance of the tenement. 


PROPERTY — DEEDS — BOUNDARY ON A H1IGHWAyY.— Land bounding on a high- 
way was described in a deed by metes and bounds, but no mention was made of the 
highway. /e/d, the deed carried the fee to the middle of the highway. Grant v. Moon, 
30 S. W. R. 328 (Mo.). 

The doctrine finds support among such text-writers as Elliot and Angell, and is also 
law in Connecticut. Champlin v. Pendleton, 13 Conn. 23; Gear v. Barnum, 37 Conn. 
229. New Jersey, however, holds otherwise. Hodoken, etc. Co. v. Kerrigan, 31 N. J. Law, 
13. Itis submitted that the New Jersey doctrine is the better. A presumption that the gran- 
tor intended to convey the fee to the middle of the highway must be gathered from the 
language of the deed, and where the deed does not mention a highway, or show that the 
grantor knew that one existed, the presumption should rather be that the land was 
intended to pass as described. 


PROPERTY — DEEDS — BOUNDARY ON A HIGHWAY. — In connection with the fore- 
going case, the following may be noticed. 

H and G streets crossed each other, G running east and west. A deed described 
land as follows : “ Beginning . . . at the southeast corner or intersection of H and G 
streets, and running thence easterly, bounding on G street, 25 feet, thensoutherly . . . to 
a nine foot alley ; then westerly, bounding on said alley, to H street, 25 feet ; and thence 
northerly, bounding on H street, to the place of beginning.” e/d, the deed did not 
carry the fee to the middle of H street. Reman v. Baltimore Belt Ry. Co., 31 Atl. 
Rep. 444 (Md.). 

The court argues that the starting-point is fixed by the words “southeast corner” at 
the intersection of the sides of the streets, and that if one end of a boundary line is at the 
side of a highway, no presumption can carry the other end out into the centre. The case 
is opposed to the weight of American authority, which holds that even if there is a fixed 
monument on the side of the highway, a boundary “ running thence along the highway ” 
will carry the land in its entire length to the centre of the street. The Maryland court 
is, however, consistent in following its earlier decisions on this subject. 


PROPERTY — DEEDS — CONSTRUCTION. — An instrument was executed to appellants 
with all the formalities of a warranty deed, but contained a clause that the deed was to 
be of no effect until after the death of the grantor and then to have full force. /e/d, that 
a present interest in the land passed to the grantee but the full enjoyment was postponed 
until the grantor died. W#lson v. Carrico, 40 N. E. Rep. §0 (Ind.). 

At common lawit was a perfectly well settled principle that a freehold to commence 
in futuro could not be conveyed, as the title would be in abeyance; and to have the 
title in abeyance for ever so short a time was against all principles of feudal law, which 
required that there should always be a known owner of every freehold estate. However, 
under a statute in Indiana a freehold estate to commence iz futuro may be created. 
Having disposed of the difficulty with which we would have been met had the deed in 
the present case come up in a jurisdiction where the common-law rule as to this point 
still held, the decision in the principal case seems to be satisfactory. The instrument was 
not intended to be a devise as the words used were, “ convey and warrant,” plainly im- 
porting an intention to convey a present estate tothe grantor. The deed was also duly 
recorded like any other deed. The decision of the court certainly carries out the inten- 
tion of the parties and though the deed is a curious affair, allows it to stand, thus giving 
the grantor in effect a life interest in the land with remainder to the grantee in fee. In- 
struments of a very similar tenor have been upheld in White v. Hopkins, 4 S. E. Rep. 
863; Graves v. Atwood, 52 Conn. 512; Webster v. Webster, 33 N. H. 18; Addoit v. 
Holway, 72 Me. 298; and other cases. 


PROPERTY — DISTRIBUTION — DEBT DUE FROM HEIR. — Where a judgment lien 
attached to land immediately on its descent to the heir, it was 4e/d, that the administrator 
was entitled to subject the lands to the payment of a debt due by the heir to the estate, in 
yan to the claims of the judgment creditor. Streety v. McCurdy, 16 So. Rep. 686 

Ala.). 

As the court admit, what authority there is on this point is contra. See cases cited. 
The Alabama case, Velson v. Mur/ee, 69 Ala. $98, upon which the decision is primarily 
rested, decided the same question in regard to the proceeds of real estate in the hands of 
the administrator. This case seems also against the weight of authority. Sth v. Kear- 
ney, 2 Barb. Ch. 533; Sartor v. Beatty, 25 S. C. 293; La Foy v. La Foy, 43 N. J. Eq. 
206. The last case points out the distinction between allowing this set-off in regard to 
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personalty and in regard to realty, the latter passing directly to the heir or devisee without 
the aid of the administrator. However, the rule of the principal case commends itself as 
eminently practical, and might well be supported on that ground. 


PROPERTY — EsTATE TAIL — CurRTEsY. — A testator devised land to his daughter A., 
her heirs and assigns forever, “ providing that she dies leaving lineal heirs of her body ;” 
but, in case she dies “ leaving no child or children or descendants,” he gave the land to B. 
In an action of ejectment by B. against A.’s husband, 4e/d, that A. took an estate tail, and 
therefore, upon her death, the defendant became tenant by the curtesy, notwithstanding 
the death of all issue during A.’s life. Holden v. Wells, 31 Atl. Rep. 265 (R. 1.). 

The law deals kindly with a testator’s intentions, and often carries them into effect 
regardless of the strict rules which otherwise control the creation of estates. The only 
question here is whether the testator’s words can be said to point to an estate tail as the 
object of his intentions, and there is certainly authority for using them in that sense. 
1 Washb. Real Prop. 105. It is immaterial to the case, however, whether this be an 
instance of an estate tail determining by failure of issue or of a fee determining by execu- 
tory devise, since it is perfectly settled law that both are exceptions tothe general rule 
denying curtesy after the determination of the principal estate. 4 Kent’s Comm. *34. 


PROPERTY — MORTGAGE SALE — FOREIGN ADMINISTRATOR — RIGHT TO EXECUTE 
PoWER OF SALE. — Bill to enjoin the completion of a sale of land in Rhode Island 
under a power of sale contained in a mortgage by complainant to W. C., deceased, late of 
Massachusetts. Respondent, having been dulyappointed administrator in Massachusetts, 
sold the land at public auction under the power, which ran to the mortgagee, his executors, 
administrators, and assigns. /e/d, though a foreign administrator, he could execute the 
power in Rhode Island. Thurber v. Carpenter, 31 Atl. Rep. 5 (R. I.). 

The court admits that it has been held that a foreign administrator cannot assign a 
mortgage where the legal title to the land is affected, because foreclosure or a writ of entry 
might be necessary to enforce the right under the mortgage, and a foreign executor could 
give no right which he could not himself exercise. The present case is distinguished on 
the ground that the rule is inapplicable to the modern form of mortgage with a power of 
sale, which does not require foreclosure proceedings. In such a case, an administrator 
is regarded as acting “ not strictly in his official capacity as the representative of the de- 
ceased mortgagee, but rather as a fersona designata, and so, as the appointee of the 
mortgagor,” exercising the power “ by virtue of the contract between the parties.” The 
authority upon the point seems meagre, but the cases cited sustain the proposition enun- 
ciated. Doolittle v. Lewis,7 Johns. Ch. 45; Hayes v. Frey, 54 Wis. 503; Holcomée v. 
Richards, 38 Minn. 38. 


QuaAsI-CONTRACT — ATTACHMENT — ACTION ARISING ON CONTRACT. — On appeal 
from an order of the circuit court discharging an attachment, the Supreme Court of South 
Dakota eld, that the attachment should not have been discharged, as a judgment of a 
sister state was a contract within the words “ action arising on contract ” as used in the 
attachment law, and that it was immaterial whether the judgment was founded ona 
tort or onacontract. First Nat. Bank of Nashua v. Vanvooris, 62 N. W. Rep. 378 
(So. Dakota). 

Though the court admits that a judgment is not atrue contract, but a quasi-contract, it 
says that the legislature must have used the word “ contract ” in the statute in the sense 
of an action ex contractu as distinguished froman action ex delicto. This is giving rather a 
broad interpretation to the word “ contract.” The two kinds of obligations are entirely dis- 
tinct, and if the legislature meant to include quasi-contracts in the attachment law, it should 
have said so, as the Nebraskalegislature hasdone. It would seem that the interpretation 
of the lower court was the more satisfactory, and it has no respectable weight of authority to 
support it. Black on Judgments, vol. i., §§ 8, 11, and cases cited, and Keener on Quasi- 
Contracts. Especially does the Supreme Court seem to be legislating rather than simply 
construing a statute, when it says that it is immaterial whether the judgment arose from a 
tort or a contract. Where a judgment is foundedon a tort it seems almost impossible to 
call it a contract,and it is held on the bestauthority that such a judgment is not a contract 
within the meaning of that clause of the federal Constitution providing against the 
impairing of the obligations of a contract. Louisiana v. Mayor, 109 U.S. 285, 3 Sup. 
Ct. 211, and text-books above cited. 


QuasI-CONTRACT — MISTAKE OF FacT— MONEY PAID UNDER PRESSURE OF 
LEGAL Process. — The defendants issued a summons against plaintiff to recover his 
proportion of certain street improvement expenses alleged to be due from him as an 
abutting owner. The plaintiff paid the money before the summons was heard, and the 
summons was withdrawn. The plaintiff, having discovered that his premises did not abut 
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on said street, brought an action to recover the amount paid in. Aé/d, that the money 
having been paid under compulsion of legal process, could not be recovered back. 
Moore v. Vestry of Fulham (1895), t Q. B. 399. 

This decision shows that the fact that the money was paid under a mistake of fact, 
does not take the case out of the rule, well established since the case of Marriot v. 
Hampton (7 T. R. 269), that money paid under pressure of legal process cannot be re- 
covered back, even though it be against the conscience of defendant to keep it. The 
decision shows further that the dictum of Lopes, L. J., in Cairdv. Moss, 33 Ch. D. 22, 36, 
seeming to limit this doctrine to cases where the process still stands, is not law. 


SALES — PLEDGE — PLEDGOR AGENT OF PLEDGEE. — Plaintiff redelivered bill of 
lading which he held in pledge, to pledgors, with power to sell as his agent. Pledgors 
sold to A & Sons, and subsequently failed. Action brought to determine whether plain- 
tiff, the pledgee, or the creditors of the bankrupt pledgors were entitled to the balance 
of the purchase money in the hands of A & Sons. Aeé/d, that pledgee might constitute 
pledgor his agent to sell without losing his lien ; and that plaintiff, therefore, was entitled 
to the money in question. orth Western Bank v. Poynter et al. (1895), App. Cas. 57. 

This case, which came up in the House of Lords on an appeal from the Court of 
Session, Scotland, settles the law for Scotland in accordance with the English and 
American law on this point. 


STATUTE OF LIMITATIONS — WHEN IT BeGIns TO RUN — CONCEALED TREs- 
PASS. — Defendant excavated coal inadvertently under plaintiff’s land. Plaintiff had no 
reasonable means of discovering the trespass, and did not learn of it until seven years 
afterward. He/d, that in case of trespass to or in a lower stratum, which plaintiff had 
no reasonable means of discovering, Statute of Limitations does not begin to run until 


the discovery of the trespass. Lewey v. 7. C. Frick Coke Co., 31 Atl. Rep. 261 (Pa.). 
See NOTEs. 


Torts — DECEIT. — The F. Bank made four report t r 

equired by the provisions of the National Banking Act. € officers also published 
Gmailed to plaintiff a statement, not required by law, representthe the bank to be 
a_flourishing condition. All these statements were kgown by those making them to be 
ing these statements to be true, and 


false Pramettt; bette v elying on them, discounted 

a nore Solshy-un-the security ul shaiis fT an. These shares TuPMecmour-rote 

wofthless. /Ye/d, under these circumstances, F. Ba not liable for the loss sus- 

tained by Plajntift Merchants Bank v. Armstrong, Pe 
m 


It is sabmitted that in making and publishing these statements the bank officers 
were acting within the scope of their authority ; that the decéftwas therefore, as regards 
liability in a civil action, that of the bank itself. 

It is doubtless true that these statements were not issued for the purpose of being 
used in the manner in which they were used by plaintiff. It is equally true that had 
defendants thought, they must have realized that these statements would be used in 
the manner in which they were used by plaintiff. The court might have held defend- 


ants liable under these circumstances, citing in support of such decision Bedford v. 
Bagshaw, 4 H. & N. 538. 















Torts — MALICIOUS INTERFERENCE WITH BusINnEss. —The defendant, a delegate 
of a trade union, induced the plaintiffs’ employer to discharge them, his sole object being 
to injure the plaintiffs. e/d, that this was an actionable wrong, whether it involved a 
breach of contract or not. Flood v. Jackson, 11 The Times Law Rep. 276 (Q. B. D.). 

Affirmed in the Court of Appeal, 11 Ze Times Law Rep. 335. The case is a direct 
decision on the point of malicious interference, all suggestion of conspiracy and breach 
of contract being put aside. The discussion by the court does not remove the difficul- 
ties of the case, but probably the best result has been reached. The doctrine is reviewed 
in a recent note in 8 HARVARD LAW REVIEW, 499, and seems to be gaining favor 


everywhere. See Graham v. St. Charles St. R. Co., 16 So. Rep. 806 (La.), in which the 
same decision is made. 


TorTs — TURNTABLE Case. — He/d, that a railroad company maintaining on its 
land a properly constructed turntable owes no duty to take precautions against injuries 
which may be suffered by children playing on it. Walsh v. Fitchburg Ry. Co. 39 N. E. 


a 1068 (N. Y.), reversing Walsh v. Fitchburg Ry. Co., 23 N. Y. Supp. 1097. See 
OTES. 


_ TRUSTS — FRAUDULENT PURCHASE BY AGENT. — Plaintiff employed defendant, 
his attorney-at-law, to purchase an interest from plaintiff’s brother. The lawyer paid his 
own money, and was allowed to take a conveyance in his own name but only by repre- 
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senting to the brother that he was purchasing for plaintiff. Defendant refused to convey 
to plaintiff, although the latter tendered full compensation. Hée/d, defendant is con- 
structive trustee for plaintiff. Haight v. Pearson, 39 Pac. Rep. 479 (Utah). 

A sound case. By means of his fraudulent representations, defendant caused plain- 
tiff damage, — a tort, for which equity will allow specific reparation. It would seem that 
the stress put by the court upon the confidential relations between lawyer and client 
was unnecessary. The fact that the conveyance was procured by fraud makes it need- 
less to consider what effect the Statute of Frauds would have upon such an oral under- 
standing between principal and agent. Ovson v. Cown, 22 Wis. 329. Cipperly v. Cip- 
perly, 4 Thomp. & C. 342 accord. See also Lombard v. Cowham, 34 Wis. 486. 


TRUSTS — PRINCIPAL AND AGENT — FOLLOWING TRusT FuNDs. — Defendant’s 
intestate had been the New York agent of plaintiffs, buying and selling goods for them. 
Interest was charged on the balances against whichever party happened to be the debtor, 
and settlements were made semi-annually. At the last settlement before deceased’s death 
plaintiffs had been indebted to him, but had since remitted drafts discharging the debt 
and leaving a balance due them; and the avails of the drafts remitted after the indebted- 
ness had been discharged could be distinctly traced into deceased’s bank account. He/d, 
plaintiffs can prevail against decéased’s general creditors on the principle that “ where 
the principal can trace his property into the hands of his agent, he may follow and reclaim 
it.” “ Because deceased was plaintiffs’ agent, the property received by him became im- 
pressed with a trust character.” Roca v. Byrne et al., 39 N. E. Rep. 812 (N. Y.). 

The court seems to have entirely disregarded the fact that “interest was paid on the 
balances.” The payment of interest, it is submitted, shows conclusively that the de- 
ceased received the money as debtor, and not as trustee. “If a man pays interest for 
money, he must be entitled to the use of it.” Ex parte, Broad, 13 Q. B. D. 740. 


Trusts — STATUTE OF FRAUDS — PAROL AGREEMENT TO HOLD IN TRUST. — 
Plaintiff conveyed land to the defendant, his sister, without consideration, and in reliance 
on her parol promise to hold in trust for him. Plaintiff brought action for reconvey- 
ance. /fe/d, that the case fell within the Statute of Frauds, and that the plaintiff was not 
entitled to reconveyance. Hutchinson v. Hutchinson, 32 N. Y. Sup. 390. See Nores. 


WILLs — REVOCATION — SECOND CoDICIL — INTENTION TO REVOKE First Copt- 
ciL. — After testator had made his will and a first codicil, his wife died. He then madea 
second codicil, nowhere referring to the first, but only to the will. By this codicil he 
appointed the same executors which he had by the first codicil, gave legacies of the same 
sums to the same persons, gave the same directions as to his place of burial and a monu- 
ment for himself, and devised an India shawl again to his sister-in-law, as he had done in 
the first codicil. But he made a gift of £400 to Mary Alridge, whereas by the first codi- 
cil he had bequeathed her £200. He also omitted a revocation of a gift of jewelry and 
other articles to his wife, and the subsequent gift of £ 5,000 to his sister, Julia Stainforth, 
and substituted for it a direction to the trustees to set aside £5,000 out of the residue 
for such sister. In all other respects the language of the second codicil was identical 
with the first. e/d, testator intended to revoke the first codicil and substitute for it 
the second, and that probate should go of the will and second codicil only. Chichester 
et al. v. Quatrefuges et al., 11 The Times Law Rep. 328. , 

The case is interesting as showing how a probate judge looks entirely at the intention 
of the deceased to find out what documents he or she meant to operate as his or her will. 
The court says that extrinsic evidence may be freely made use of; but, as there is none, 
the instruments show on their face the intention of the testator merely to repeat the 
first codicil by the second, the strong points being, the fact that he referred only to the 
will in the second codicil, and (apart from the change in the amount of the legacy to 
the nurse effected after the second codicil had been engrossed) the codicil expressed 
only the legal effect of the first, having regard to the fact of the supervening death of 
the testator’s wife, and the fact that the specific legacies of sums of money and articles 
were identical in both. There would seem here to be sufficient evidence to maintain 
the construction of the court as to the testator’s intention. The Wills Act (1 Vic. c. 26, 
§ 20) says nothing in regard to what will or codicil, being duly executed, will revoke a 
former one, and consequently it has now become settled that no express revocation is 
necessary, but that a revocation by implication is sufficient. It was on this ground that 
the court proceeded in the principal case, following Fenner v. Ffinch, 5 P. D. 106, and 
Dembsey v. Lawson, 2 P. D. 98. 
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REVIEWS. 


Tue History oF ENGLISH LAW BEFORE THE TIME OF Epwarp I. By 
Sir Frederick Pollock and Frederick William Maitland. Cambridge, 
England: At the University Press. 1895. 2 vols. 8vo. 

This work, awaited with eager anticipation by all interested in legal-his- 
tory, came to hand so recently that the examination that its great merits 
demand must be postponed to a later number of the Review. There 
is only opportunity here to remark that the distinguished authors have 
thrown a flood of light upon the darkest period of English law, the two 
centuries following the Norman Conquest, and have been singularly suc- 
cessful in giving the result of their investigation in a form to excite and 
hold the interest of the reader. ; 





New CrimINnAL ProcepureE. By Joel Prentiss Bishop, LL.D. Fourth 
Edition, Vol. I., General and Elementary. Chicago: T. H. Flood 
& Co. 1895. 8vo. pp. xxvi, 921. 

It is always pleasant to get a new volume from Mr. Bishop’s pen, even 
if it is only a new edition. This book has novelty of form, at least. A 
large part of it has been entirely rewritten, not with.any change of sense, 
but to make the meaning clearer and the language more concise. 

His series of works upon the Criminal Law is probably Mr. Bishop’s 
chief contribution to legal learning ; and most lawyers will recognize the 
singular value of it. The subject had enlisted the best efforts of such 
lawyers of genius as Coke, Hale, Hawkins, Foster, and East; yet Bishop 
found it a congeries of imperfectly related doctrines, and has left it a 
science. 

The ability of our author rightly to deduce legal principles, and the 
difference between his methods and those of the ordinary compiler of 
text-books, is strikingly shown in § 220, in the chapter on Extradition, 
where the phrase “fleeing from justice” is discussed. In the third edi- 
tion the paragraph stood thus: “ Hence z# seems that if one commits a 
crime in a State in which he is not personally present,—as in various 
circumstances he may, —there is no means by which he can be trans- 
ferred, against his will, to the place of its commission to be tried,—a 
question not, probably, judicially determined.” In the present edition the 
words in italics are omitted, and two recent cases are cited in support of 
the proposition. A still later case may be remembered as having caused 
considerable discussion, — State v. Hall, 20 S. E. 729 (see 8 HaRvaRD 
Law ReEvIEW, 494). Mr. Bishop, it would seem, nowhere cites two ear- 
lier cases to the same effect, — Yones v. Leonard, 50 Ia. 106, and Hart- 
man v. Aveline, 63 Ind. 344. Both cases were decided in 1878, two years 
before the date of the third edition. 

Another important case which seems to be omitted is Castro v. Reg., 
6 App. Cas. 229. The omission of it is the more remarkable, because it 
fully supports our author’s vigorous attack upon the doctrine of People v. 
Liscomb (§ 458, note 1). One cannot assert too positively that the case 
is nowhere cited, because there is no Table of Cases for this volume, — 
a serious defect, though of course the table will appear in the second 
volume when it is issued. 
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But assuming the worst to be true, and that these and perhaps other 
important cases have been overlooked, Mr. Bishop, while occasionally 
omitting an authority, is far more accurate, useful, and trustworthy than 
most writers who point with pride to the fact that their book cites every 
decided case on the subject. 

No law book to-day ought to omit references to the National Series of 
Reporters. Without discussing their intrinsic value, its wide use among 
lawyers renders such a course proper. It is a serious defect in this vol- 
ume that there seems not to be a reference to that series; even the 
Federal Reporter is neglected. J. H. B. 





ADOPTION AND AMENDMENT OF CONSTITUTIONS IN EUROPE AND AMERICA. 
By Charles Borgeaud. ‘Translated by Charles D. Hazen, Professor 
of History in Smith College, with an Introduction by John M. Vin- 
cent, Associate of the Johns Hopkins University. New York and 
London: Macmillan & Co. 1895. pp. xxi, 353. Price, $2.00. 

It is a good thing thus to present to our people a translation of Dr. 
Borgeaud’s accurate and valuable treatise,—ouvrage couronné par la 
Jaculté de droit de Paris, Prix Rossi, 1892. The Introduction states that 
“the co-operation of the author has been freely given in bringing up to 
date the changes which have taken place since 1892.” The Origin, 
Growth, and Character of Written Constitutions” is considered in forty- 
three pages. “Royal Charters and Constitutional Compacts: I. The 
German Group; II. The Latin-Scandinavian Group,” in eighty-two pages. 
“Democratic Constitutions: I. United States of America; II. France; 
III. Switzerland,” in two hundred pages. And there is interesting mat- 
ter in a “ Preface” and a “ Conclusion.” 

Dr. Borgeaud’s constitutional writings rank among the most careful, 
the best-informed, and the most instructive for American readers that 
are to be found anywhere. This translation seems to be generally good. 
It is odd, however, to see the famous “Council of Revision” of the first 
New York Constitution filtering back into English as the “Committee 
on Amendments,” through Dr. Borgeaud’s accurate enough “Comité de 
révision.” An American translator should not have repeated Dr. Bor- 
geaud’s slip in citing the case of Woods’s Appeal from. 75 Penn. State 
Records. And when Dr. Borgeaud says that “da jurisprudence des faits” 
has vindicated a certain opinion, “the course of events” seems but a faint 
equivalent for the striking phrase of the original. 





SeLect PLeas IN THE Court oF ApmiRALTY. Vol. I. Being Vol. VI. 
of the Publications of the Selden Society. Edited by Reginald G. 
Marsden. London: Bernard Quaritch. 1894. 

After a delay of more than two years the publications of the Selden 
Society are continued, and the series will, we are assured, within a few 
months be brought up to date. The present volume, while less interesting 
perhaps to American lawyers than the preceding publications, or those 
immediately to follow, nevertheless contains much of value. An elaborate 
introduction discusses satisfactorily the origin of the Admiral’s jurisdic- 
tion. It appears to have arisen out of the inability of the common law 
to deal with matters which happened beyond the knowledge of “the 
country.” That jurors could not usually pass on facts happening out- 
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side their county was held for centuries after the Admiral’s court had 
been established. Piracy, for instance, was anciently tried by the com- 
mon law; but in 1429, according to Mr. Marsden, the jurisdiction of the 
common law fell into desuetude. The reason given by Lord Coke for 
this fact was that just indicated,—that no jury could be found which 
knew of the piracy (Co. Lit. 391@; 13 Co. 51). The Admiral, sitting 
without a jury, could find the truth of facts wherever they happened. In 
view of this reason for the establishment of a court of Admiralty, it is 
curious to notice that in a few instances a jury was summoned into the 
court (pp. 35, 89, 122). 

The series of records of the court does not begin till 1524, though its 
establishment was as early as the middle of the 14th century. There 
were at first several courts, —there being an Admiral of the West, an 
Admiral of the North, etc. ‘Two records from the Court of Admiralty of 
the West (of the years 1390 and 1404) are here printed, having been re- 
moved by Certiorari into Chancery, and there preserved. Both records 
deal with alleged unlawful acts of the officers of the court. The other 
records here printed fall between the years 1527 and 1545. 

As was natural, the jurisdiction of the Admiral was not at first sharply 
defined, and proceedings in Admiralty for contempt in suing in other 
courts, and writs of prohibition to the Admiral, were common pastime. 
The bulk of business was like that at present. Cases involving the law 
of shipping were much the most frequent ; and there were many prosecu- 
tions for piracy, and disputes as to the title to vessels. Torts also were 
commonly dealt with; not exclusively what we should now regard as 
maritime torts. One is surprised, for instance, to find between 1527 
and 1541 two actions of slander, — jurisdiction apparently being taken 
because the words were spoken on shipboard. 

Several interesting documents are printed, — bills of lading, charter- 
parties, bills of sale, and bottomry bonds, or bills obligatory. An anal- 
ogy between the bottomry bond and the policy of insurance is suggested 
by the case of The George Duffield (p. 106). Money having been lent 
on bottomry, the vessel was cast away at St. Michael’s, not having com- 
pleted the voyage. Recovery was nevertheless claimed on the bond upon 
two grounds,— that the vessel was unseaworthy when she sailed, and 
that the master had abandoned her rather than repair and complete the 
voyage. 

The editor mentions a libel upon a policy of insurance in the year 
1550,—a very early example of such a suit. It is a pity that the print- 
ing of the records is not brought down far enough to include the case. 

An excellent and artistic reproduction, in copper, of the seal of the 
Court of Admiralty accompanies the volume. 





THE ELEMENTS OF JURISPRUDENCE. By Thomas Erskine Holland. 
D.C.L. Seventh Edition. Oxford: Clarendon Press, 1895. 8vo. 
Pp. Xx, 402. 

Mr. Holland’s book, first published in 1882, has never gone four years 
without a new edition, and as a treatise on Jurisprudence deserves the 
popularity which the new editions show that it has enjoyed. Eminently 
readable, never digressing, as Austin does, to wrestle with giants which 
do not lie in its path, it furnishes a compact view of the essentials of law 


from an Anglo-Saxon standpoint. It is never to be forgotten, however, 
22 
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that Mr. Holland frankly stays at this standpoint. He digresses, when he 
does digress, into saying that the English law on this point is so-and-so ; 
and those digressions, while they cannot injure, mar the otherwise 
straightforward consistency of his attachment to his plan. 

One point in his classification seems not so good as it might be. Mr. 
Holland includes in rights im personam those legal phenomena which 
occur when a carrier or an innkeeper is bound by his calling to certain 
relations with travellers. Now, it is absurd, or at least useless, to discuss 
the right which all the world have to the. service of an innkeeper as 
the right of special persons. It serves no purpose to say that Mr. Hol- 
land has a right to be carried on the Central Pacific Railway. The 
relation which that phrase expresses is better to be spoken of as the rail- 
way’s duty than as the right of any member of the public. It is therefore 
submitted that a better classification than 


, | (a) Jn rem. 
Rights 103 ln personam. 


is the following: — © 
(a) Rights zn rem. 
Relations } Rights zz personam. 
(¢) Duties zx rem. 


This last class includes such duties as a carrier’s, a public official’s, 
&c. Sir Frederick Pollock has spoken of this as a defect in classifica- 
tion. It is more than merely that. It has led Mr. Holland to neglect 
the very important third class. 

As one turns over the pages and sees the apt use which is made of 
American authorities, one is led to a regret, which cannot include blame, 
that Mr. Holland has not gone farther in our field. The criticism of 
Coke’s phrase about “An Act... against Common Right” (and there- 
fore void) might well be illustrated with Mr. Justice Gray’s learned note to 
Paxton’s Case, Quincy (Mass.) 51, which treats of the American cases on 
that point. Some mention of the rout of the Illinois notion of degrees of 
negligence in the recent reports would seem worth while. So also Mr. 
Holland’s point on page 116 about the rights of the State as such, which 
he illustrates by the form of prosecution. Zhe Queen v. A. B., and People 
v. A. &, would be more neatly illustrated by the far more common 
American form, Zhe State v. A. B., of which he seems to be unaware. 
And other illustrations might be multiplied if there were not a fear that 
they might be thought to indicate something wanting. The book is not 
wanting in good illustrations. Indeed, it is their aptness and number 
which make one wish that little points like those just mentioned could 
have been looked on with the aid of every American doctrine or practice 
which could help on the good work. 

R. W. H. 





Drs CONTRATS PAR CORRESPONDANCE. Par Jules Valery. Paris: Thorin 
et Fils, 1895. pp. xvi, 461. 

It is very refreshing to find some of the subjects which are well 
threshed out in our common law jurisdictions discussed by a foreigner in 
the lights in which the needs of his law present them to him. 

In the first place the question of the time of acceptance and offer is 
thoroughly discussed, with a good bibliography ; and the respective the- 
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ories are neatly ticketed. M. Valery inclines strongly to the rule pre- 
vailing in England and the United States, —the theory of “ declaration,” 
as opposed to the theory of “information” (¢. ¢., as opposed to the doc- 
trine of AM’ Culloch v. Eagle Ins. Co., 1 Pick. 277). He would be willing 
to carry this in some respects much farther than it has been carried here, 
and would, for instance, hold that the entry by a merchant (in the books 
which he is required by French law to keep) of an acceptance should bind 
the other party. One, however, who was not bound to keep books should 
not, he says, be able to bind the offerer until he mails his answer. ‘The 
hardship of this doctrine upon an offerer who does not hear of his accep- 
tance is to be completely obviated by an obligation imposed upon the 
acceptor ex bono et @guo, corresponding to our condition or contract im- 
plied by law, to see that the offerer is duly informed of the acceptance, — 
a suggestion worth consideration here. 

Those idealists who feel that the foreign commercial law has none of 
the faults of our own will be disappointed to find that the doctrine which 
makes acceptances binding for the benefit of those who take on the faith 
of them though they be not on the bill, is at least not unknown abroad. 
M. Valery states as law that they are binding, and backs it up by citing 
decisions (p. 223). He seems, it may be added, to be well wonted to the 
use of decisions as authority, and to place much reliance on them. 

In many other respects (for instance, the scope of tacit contracts), the 
book will prove interesting to any reader. 

R. W. H. 





THE Law oF JupiIcIAL Writs AND Process. By W. A. Alderson, of the 
New York Bar. New York: Baker, Voorhis, & Co. 1895. 8vo. 
pp. lix, 667. 

In a great system of law, it is useless to try to memorize much, when 
one has but to peep into a few good books to find what is needed ; but 
there are some rules that every lawyer must in practice have at his finger- 
tips, and the law of judicial writs and process includes an unusually large 
number of such points. As this most important branch has never, 
hitherto, been at all fully or adequately treated, the profession will wel- 
come in Mr. Alderson’s book a work conscientious in its thoroughness, 
and sincere in its attempt to discuss aggressively and carefully each and 
every doctrine of that law. Far more authorities on this subject are 
gathered here than can, probably, be found anywhere else ; and although 
this collection is hardly exhaustive (important authorities treating of this 
topic in 1 Ames and Smith on Torts are not, for example, referred to), 
yet it shows throughout a vast amount of diligence and labor. 

The student might, however, complain with some justice of certain 
features of the work. It is, perhaps to some extent, presented in an un- 
necessarily expanded and undigested form; and the sense of proportion, 
and true test of really fundamental sifting and classification, is not always 
properly maintained. 

Although in these respects, perhaps not thoroughly satisfactory to the 
student, the book will, undoubtedly, prove valuable to every practi- 
tioner wherever located, and can hardly fail to assume a well-merited and 
respectable position in the ranks of recent legal publications. 

D. A. E. 
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RuLES OF EvIDENCE. By George W. Bradner. Chicago: Callaghan & 
Co., 1895. 

This book aims to occupy a middle position between exhaustive trea- 
tises, like Greenleaf, and digests, like Stephen. Although the author 
follows in the main Stephen’s classification, his statement and explana- 
tion of the principal rules of evidence are fuller. On the other hand, no 
attempt is made to follow out the law into all its ramifications. The 
book is not intended to take the place of the large standard treatises 
such as Greenleaf and Best. Accordingly, the older cases are not cited 
where there is recent authority in point. The author writes for American 
lawyers, and seeks especially to present to them in small compass the 
results of the more recent decisions in this country. He says at the 
close of his Introduction: “All we propose to do is to collate the work 
of the judges, and put it into a concise form for the use of the profes- 
sion.” ‘To this modest plan he has adhered throughout. One could 
wish there were more of the author’s own comment and criticism in the 
work. Busy lawyers in search of the latest decisions in American juris- 
dictions will find Mr. Bradner has done them good service by his abstracts. 


F. B. W. 





A TREATISE ON THE FEDERAL INCOME Tax oF 1894. By Roger Foster 
and Everett V. Abbot. Boston: The Boston Book Co., 1895. 
pp. ix, 546. 

This volume appeared just long enough before the recent decision 
upon the constitutionality of the income tax, which it in a great degree 
foreshadowed, to give its authors an opportunity to establish a reputation 
for prophecy, though their preface disclaims any such ambition. As its 
size would indicate, it is the most exhaustive manual that has yet ap- 
peared upon the subject. Indeed, it leaves little to be said further in any 
direction, — only a brief could be more thorough. 

To the student of politics and economics the short historical sketch, 
including extracts from the debates on taxation in the Convention of 
1787, will be interesting; while the busy lawyer, compelled to prepare 
a brief on short notice, will appreciate the carefully written chapters on 
the incidence of the tax and the income subject to it, as well as the abun- 
dance of cross references, and the copious citations from cases, depart- 
ment rulings, and former acts. Persons subject to the tax, also, will find 
a full collection of fac-simile forms with directions for use, well calcu- 
lated to keep them from making faulty returns. If a full bench of the 
court declares the remainder of the act unconstitutional, the chapter de- 
voted to “ Remedies of the Taxpayer” will be invaluable to those unfa- 
miliar with the unwonted procedure of recovering a tax. 

Altogether, whether one wishes to pay his tax properly, or to resist it 
successfully, this manual will be found equally useful. J. P. HL 












AMERICAN ELECTRICAL CASES, with annotations. Edited by William W. 
Morrill. Albany: Matthew Bender. 1894, 1895. 8vo. Vol. I 
1873-1885, pp. xxi, 894; Vol. II. 1886-1889, pp. xxi, 915. 

At a time when the tendency toward specialization in law is daily 
increasing, a collection of cases, on so important a subject as electricity, 
is sure to be well received. The editor of “American Electrical Cases” 














REVIEWS. 167 


proposes to make, in effect, a new series of reports, devoted exclusively 
to this subject. The number of cases is already so considerable that 
several volumes will be required to bring the work down to date, after 
which a new volume is to be added as often as the further accumulation 
of cases demands. It is needless to remark on the many advantages of 
such a plan. The first two volumes are at hand, and bear evidence of 
much careful preparation. The cases are well arranged, the annotations 
numerous, and the index a model for all books of this class. A. K. G. 





Tue Unirep Srates INTERNAL Revenue Tax System, embracing all 
Internal Revenue laws, now in force, as amended by the latest enact- 
ments. Edited by Charles Wesley Eldridge. Boston and New 
York: Houghton, Mifflin, & Co. 1895. 8vo. pp. vii, 722. 

Mr. Eldridge’s book is not a commentary. Its object is to present a 
reliable statement of the whole law of internal revenue taxation, as it 
exists to-day, with a digest of decisions and rulings, placed under the 
sections to which they relate. The book has been carefully prepared by 
one who had a hand in revising the internal revenue laws, and will doubt- 
less be found a helpful guide to all who have occasion to explore the 
wilderness of the revised statutes on the subject. An improvement might 
be suggested in the facilities for reference and cross reference. “Com- 
pare with sec. 118, Act June 30, 1864, as amended, zzfra,” and “see Ap- 
pendix,” are perhaps not as precise references as could be desired, where 
sec. 118 is in another chapter, and the Appendix occupies forty pages. 

A. K. G. 





OLIVER’s PRECEDENTS AND Forms oF Practice. Fifth edition. By 
Bordman Hall, LL.B. Boston: Little, Brown, & Co. 1895. 8vo. 
pp. xlviii, 773. 

Although this treatise was originally published in 1842, it has managed 
to survive the various codes and practice acts, and to attain a high rank 
in the esteem of practitioners of the day, who find that the need of com- 
mon forms and precedents has by no means disappeared. This useful 
work has generally succeeded in filling an important place, and the pres- 
ent edition promises to enhance its value in the future. A great deal of 
what was unnecessary or obsolete has been omitted, much has been 
rewritten, and convenient improvements have been made in the classifi- 
cation and indexing of the material. Many new precedents have been 
added, and States outside of New England have not been as entirely 
neglected as in the past. The scope of the work has, on the whole, 
been well recognized, and its objects carried out with creditable success. 

D. A. E. 





HANDBOOK OF CRIMINAL PRocEDURE. By William L. Clark. St. Paul: 
West Publishing Company. 1895. (Hornbook Series.) 8vo. pp. viii, 
658. 

This, the latest Hornbook, represents in a great degree the general na- 
ture of this useful little series. It is characterized by the same virtues, and 
to some extent by the same defects, that have been pointed out in pre- 
vious reviews. It aims to afford to the student a rapid and comprehen. 
sive view of the subject of criminal procedure, and, on the whole, does 
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this well. Its flaws—occasional errors arising from lack of nice dis- 
crimination — are ones which are, perhaps, not easily avoidable in’ a work 
of this sort, of which not the least valuable portion is the brief and al- 
most necessarily dogmatic statement of rules. This volume will, doubt- 
less, take a deservedly high position in a series in which some of the best 
work has been contributed by its author, Mr. Clark. D. A. E. 





THE INnsuRANCE AGENT: His Rights, Duties, and Liabilities. By John 
A. Finch. Indianapolis: The Bowen-Merrill Company. 1894. 
pp. viii and 36. 

This little book is a reprint of a series of articles written by a lawyer 
for the use of fire insurance agents. It is chiefly composed of brief notes 
of propositions of law, with references to cases. The reasons for 
the propositions are not given, nor even the limitations, that are quite as 
important as the propositions themselves. Hence there may be some 
danger of misleading the laymen for whom the book is intended. For 
example, the author lays down many wide propositions as to the powers 
of agents, but he does not indicate that restrictions upon those powers 
may be successfully brought home to the assured, — still less that after 
the policy is issued restrictions contained in the policy itself may curtail 
the future exercise of the agent’s apparent authority. E. W. 





Dicest oF INsuRANCE Cases. For the year ending Oct. 31, 1894. By 
John A. Finch. Indianapolis: The Rough Notes Company. 1894. 
pp. Xxiv, 220. 

This volume, the seventh of a series of year books useful to the insur- 
ance lawyer, digests four hundred and forty-nine cases. The fire insur- 
ance cases are the most numerous, comprising almost half of the total 
number. ‘The cases on fraternal-benefit orders appear to exceed in num- 
ber those on life insurance of the ordinary sort. Next comes accident 
insurance. Lower in the list is marine insurance, with only sixteen 
cases. A minor defect in the volume is the neglect to distinguish the 
reports of the Probate Division from those of the Queen’s Bench 
Division. E. W. 





